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AGRARIAN PROBLEMS OF MODERN JAPAN.’ I 


GRICULTURE in Japan is greatly disturbed. The daily 
press bears witness to the widespread discontent. There 
is trouble between farmer and government, between 

landlord and tenant. Farmers refuse to pay taxes to the local 
governments; they withdraw their children from the public 
schools in protest against official actions. They fight over the 
water, and over the rents. There are riots and demonstrations. 
There are many arrests. A tenant farmer movement has taken 
up the fight for the rights of the tenants. Landlords have asso- 
ciated together to combat this movement. The basic industry of 
Japan is in considerable disorder. 

Two fundamental forces have brought about this situation. 
Since the opening of the country to the Western world, both 
have contributed to the present disturbed and unstable condition 
of agriculture. The population, after remaining practically sta- 
tionary for two centuries and a half prior to 1850, doubled itself 
in half a century, and is now increasing at nearly a million a 

* This paper is a part of a study on the development of the manufacturing 
industries of Japan that is being made under the direction of John E. Orchard, 
School of Business, Columbia University, and under the auspices of the Council 
for Research in the Social Sciences of Columbia University. It is based both on 
an examination of Japanese records and on an investigation carried on by Profes- 
sor Orchard and the author in Japan in 1926. Another part of the study, “The 
Pressure of Population in Japan,” was published in the Geographical Review for 
July, 1928. 
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year.” The pressure of numbers has created keen competition 
for the limited area of arable land, and rents have been pushed 
beyond the tenant farmers’ margin of safety. The other force, 
industrialization, has burdened the owners of agricultural land. 
For Japan, the development of a machine economy has meant 
creating a superstructure of modern manufacturing industries 
upon the agricultural state at heavy cost to the government. Pop- 
ulation has overrun the land, and industrialization has emptied 
its pockets. The landowner labors under a burden of high taxes, 
the tenant farmer under the weight of high rents. 


I. THE SITUATION OF THE LANDOWNER 


After the overthrow of feudalism and the centralization of 
the feudal states under one authority, the government entered 
upon a definite policy of duplicating the military methods of the 
west and of transplanting the foreign industrial economy to 
Japan. It undertook the construction of railways and telegraphs, 
factories and arsenals, shipyards and harbors. The new in- 
dustries were subsidized and protected; schools and banks were 
established. Most of the national expenditures in the past fifty 
years have gone toward industrialization and defense. The na- 
tion has gone more and more into debt to accomplish its aims, for 
the transition has proved very costly* (see Tables I and IT). 

The cost has been met in large part by taxes from the land. 
For the first 25 years following the Restoration, the land tax 
supplied three-fourths of the national tax revenue.‘ In the last 
25 years other taxes have been added to augment the govern- 
ment’s revenues, but the land tax has not been decreased (see 
Table III). The income tax, the business profits tax, and con- 
sumption taxes have been created to supplement the land tax, 


* John E. Orchard, “Pressure of Population in Japan,” Geographical Review 
(July, 1928), pp. 374-401. 

* For details of the government’s participation in the development of west- 
ern industry, see Imperial Japanese Commission to the Louisiana Purchase Ex- 
position, Japan in the Beginning of the Twentieth Century, 1904. For the dis- 
tribution of government expenditures, see Japan, Finance Department, Financial 
and Economic Annual of Japan, 1901-26. 

* Financial and Economic Annual of Japan. 
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TABLE I* 


JAPAN’S PER Capita NATIONAL EXPENDITURES 
1875-1925 








Per Caprra Exrenprrures 





Amount 
(in Yen) 1900 = 100 





2.02 31 
1.74 27 
2.16 33 
2.03 31 
2.02 31 


6.54 100 
8.85 135 
11.16 171 
10.63 163 
23.49 369 
26.47 405 














inance Department, Financial and Economic A 
1926; Imperial Cabinet, Raumd Slalistique de ? Empire du Topom, toa 2936; | jak of 
Japan, Index of Wholesale Prices, 1925 (in Japanese). One yen equals 
t Index of wholesale prices not available before 1900. 


TABLE II* 


JAPANESE GOVERNMENT EXPENDITURES, 1891-1926, SHOWING THE LARGE 
Amounts SPENT FoR MILITARY AFFAIRS AND COMMUNICATIONS 








NATIONAL Expenprrures (In THousanp YEN)| Prcentace or Torat 





Total For Military | For Commu- 
ures Affairs nications 





83,556 23,380 5,617 
78,129 20,472 7,449 
168,857 72,941 12,795 
219,758 | 112,041 23,556 
292,750 | 132,709 47,803 
289, 227 85.372 46,208 
277,056 32,423 39,629 
464,276 | 129,371 47 ,606 
636,361 212,928 48,545 
569,154 | 184,612 47,457 
593,500 | 199,037 48,852 
648,420 | 170,411 46,646 
$90,795 | 210,736 47,576 
1,017,036 | 357,213 90,442 
1,359,978 | 648,663 | 153,136 
1,429,690 | 603,373 | 188,049 
1,625,024 | 454,807 | 191,274 
1,639,382 | 438,540 | 216,512 


expenses of the army and navy departments have been omitted from the 
affairs. in the same way the total expenditures for the construction 
not include departmental 


of comm:  Gapan, Finance Depart- 
ment, Financial and Economic Annual ry 1903, 1915S, 1921, al aoe 
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not to replace it. They have in fact added a further burden upon 
the land, for the landowner must pay the income tax, and the 
consumption taxes fall on the large agricultural population. In 
addition to the national taxes, prefectural and local land taxes 
are imposed, and they add considerably to the tax burden on the 
land. In 1923 the taxes on agricultural land—national, prefec- 
tural, and i»cal—amounted to nearly 11 per cent of the land- 
owner’s income. These are heavy taxes, and considerably more 
than is paid by men in commerce or industry. 


TABLE III* 


JAPANESE NATIONAL TAx REVENUES, 1867-1927, SHOWING THE PART 
CONTRIBUTED BY THE LAND Tax, INcomE Tax, AND Business Tax 





Tax Revenves (tn Taousanp YEN) PERCENTAGE oF TOTAL 





Total | 
Taxes | Land Tax 





3,265] 2,009 
22,507 20,052 
64,538) 60,604 
46,231) 39,451 
64,804) 43,342 
65,279) 42,152 
66,415] 37,925 
93,701) 37,965 
151,085] 46,505 
315,983) 84,974 
360,970} 75,365 
430,604] 73,479 

»404] 74,326 
787,203) 73,134 
887,238) 71,970 
795,237| 74,005 
sean: 65,092 | 207,075 





PHD DD 
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MAAN OAS COMO w~ 
NNN DON OSS 
CROOK DOH BUMS 























ead wa” Finance Department, Financial and Economic Annual of Japan, 1901, 1903, 1915, 1918, 

The situation of the landowners may be illustrated by the 
example of a landlord whose estate contains 24% acres. He is 
well to do, one of the upper 3 per cent of the landowners who 
control about 14 per cent of the arable land.* His annual income 
from rents is about $1,384. Of this amount he must pay $150 in 
land tax and $6 in income tax, or a total of 11.3 per cent of his 

*See Table IV. 

* Japan, Department of Agriculture and Forestry, Statistics of Farmers, 1926 
(in Japanese). 
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income in direct taxes. A business man with the same income 
would pay not more than 3.9 per cent in income and business 
profits taxes, and an investor in stocks on the exchange would 
pay only one-tenth of 1 per cent in direct taxes.’ The landowner 
pays three times as much as the business man and 79 times as 
much as the investor. There is no doubt he pays a larger share 
of his income in direct taxes than any other class of the popula- 
tion. He is also taxed on a smaller income than the rest. An 


TABLE IV* 


Tae IncomME AND LAND Tax OF AN OWNER OF 243 ACRES 
1923 








JAPANESE MEASURES 





Wet Land Dry Land 





50.8 tan 49.2 tan 
Average rent per tan 35-44 yen | 19.96 yen 
Total rent 1,800 yen | 982 yen 
Average land tax per tan....| 4.79 yen 1.175 yen 
Total land tax 244 yen 58 yen 
Per cent land tax of income. .| 13.5 5.9 

















* 1 tan =.245 acres; r yen =$0.498. Wet land is land wand Cos Bp eopntion of sien, The data 
Oe re se Oe ee eee ee +5 the holdings is 
Vi into wet proportion land vated in 1923. 
ye yes Ft Fig for that year was 3164 ye Pet 
1.12 u (1 u= tan av or that year was 31.64 yen per 
koku. The a we odky —) FB Re an. Tin quennas land tax per tan includes national, 
prefectural, and focal land Sood seuss atl tn come. mAs the land tax rate has not been altered, this item 
be gmatly different for later years. Al! the material is taken from Japan, Department of 

ym lad and Forestry, Agricultural Condition of Japan, 1925 (in Japanese). 


owner of 4 acres, for example, has an income of about $208 a 
year. In trade or industry so small an income is practically ex- 
empt from direct taxes, but the landowner, though he too is 
exempt from the income tax, must pay a land tax of 10.8 per 
cent of his income. The smaller the income the greater the dis- 


"On the same income the landowner pays 315 yen in direct taxes, the busi- 
ness man, 109 yen, and the investor in stocks, 4 yen. In arriving at these esti- 
mates of the tax burdens on similar incomes, the 1927 rates for income and busi- 
ness profits taxes were used. The land tax was estimated on the basis of the 
average land tax per tan in 1923. Since the land tax rates have not been changed, 
the average tax per tan for 1927 should be very close to the 1923 average. The 
estimates include national, prefectural, and local taxes on land, income, and busi- 
ness profits and are based on data in the Financial and Economic Annual of 
Japan, 1925 and 1926; the Japan Yearbook; and the Department of Agriculture 
and Forestry report in Japanese on the Agricultural Condition of Japan, 1925. 
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crepancy in the amounts paid by land and business, for the in- 
come tax is graduated and the exemptions in both income and 
business profits taxes are effective at a much higher level than 
in the land tax. In spite of the fact that the land tax is becoming 
a relatively small part of the national revenues, it is still a heavy 
burden on the landowner and causes a good deal of dissatisfac- 
tion. 

There seems to be little justification for this unequal burden 
on the land unless it is perhaps the important position of agricul- 
ture in the economic life of Japan. At present, however, the 
landowners claim that they receive a lower return from their 
land than is possible from other classes of investments. In view 
of the pressure of population, the scarcity of land, and the high 
rents, this claim seems paradoxical; but because of other factors 
there is something to be said for their complaint. Their net re- 
turn, they say, does not exceed 3 per cent on the investment, and 
a report made by the Committee on Investigation of the Taxa- 
tion Law’ in 1911 confirms this yield. But many of the owners 
are grumbling without sufficient cause. Their yield is low be- 
cause they have capitalized their land values too high on the 
basis of rents that might be collected in a bumper year. Others, 
however, for whom the situation is truly critical, have purchased 
the land at competitive prices and the yield on their investments 
is really low. The increasing population has pressed so insistent- 
ly against the land that rents have been pushed beyond the nor- 
mal productive capacity of the land. When the tenant farmers 
fail to meet the full payment of their rents, as they often must 
except in years of full harvest, the values based on these high 
rents fail to yield a good return. The land is a better investment 
for owners of long standing than for new investors. Current 
land values are too high in the sense that they are no longer a 
good investment, but they are real in the sense that the owners 
are unwilling to take less. 

In spite of the fact that investment in other fields might 

*The Committee reported a net profit for the farmer of $4.68 per quarter- 
acre, in Japan, Financial and Economic Monthly (Tokyo; December, rot). 
Based on current prices at that time this profit would amount to 3 per cent 
on the investment. 
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bring a higher return, there is a conservatism about the people 
that retards the movement of capital. Agriculture is the basic 
industry of Japan. The tradition of a social system dependent 
on the holding of land still survives from feudal times. The peo- 
ple understand farming and they are unfamiliar with the new 
forms of economic activity imported from the west. They are 
reluctant to leave the known for the unknown, even though 
there is the prospect of a higher return. Capital remains in the 
land even when the owners compiain of their low yields. This in- 
ertia explains in part the inflated land values, for it increases the 
number of competitors for the land. 

The owner of an estate of 24% acres may again be cited, 
this time to illustrate the low yields on land compared with the 
return from industry. If it is assumed that he purchased his 
land in 1923 and let it out to tenants at the average rents then 
current, his net income from rents after his taxes were paid 
would amount to 5.3 per cent of the price of the land. 

With the same amount of money he might have purchased 
155 shares of Kanegafuchi spinning stock, a favorite on the ex- 
change, which yielded in 1923 10.8 per cent on the investment, 
or an income twice as great as the net yield from the investment 
in land. The details of the estimate are given in Table V. 

Whatever the cause for this difference in return may be—the 
high taxes, the cost of industrialization, competitive land values, 
inertia, or all of these things—the position of the landowner in 
Japan is not at present flourishing. He is not alone, however, in 
his misery. The uneconomic state of agriculture appears to be 
bearing heavily upon all the classes engaged in farming. If the 
landlord and the owner-cultivator feel the burden of industriali- 
zation in high taxes and low yields, the tenant farmer and the 
part-owner—part-tenzut bear the brunt of the increasing popula- 
tion in excessively high rents which leave to them not only small 
but very uncertain earnings. Industrialization has also robbed 
them of much of the subsidiary work on which they have always 
depended. To a greater and greater degree they must look to 
the land for their living. 
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II. POSITION OF THE TENANT FARMER 

At the present time 46 per cent of the farm land of Japan is 
cultivated by tenant farmers. The remainder is worked by the 
owners of the soil. Of the agricultural households, the landlords 
represent 15 per cent, the independent cultivators 27 per cent, 


TABLE V* 
A CoMPARISON oF YIELDS ON EQuat INVESTMENTS 
1923 








JAPANESE MEASURES 





Wet Land | Dry Land Total 





The Yield on $23,128 Invested in 





50.8tan 49.2 tan 

Price per tan in 1923. . 583 yen 342 yen 
Total value of the land)29 ,616 yen |16,826 yen |46,442 yen 
Income from rents....} 1, 2,782 yen 
Income less taxes 2,455 yen| $ 1,222 











The Yield on Same Investment in Stock of Kanegafuch 
Spinning Company 





Total investment 46,442 yen $23,128 
Shares of stock pur- 
chased at market 
price of 300 yen:... 154.8 
Dividends in 1923 at 
rate of 65 per cent 
per annum on par 
value 50 yen per 
share 5,031 yen . 
4,984 yen $ 2,481 10.7 














* Data from same sources as Tables II and III. Value of the land is determined from average 
lin Japanese). Rens and tes determined agin Fables It and Lt Aietire Contin d Jopse, = 
Mina 
and the remaining 58 per cent are either wholly or partly de- 
pendent on others for the land they till. These people, with the 
farm laborers, make up the agricultural society of modern 
Japan. In the foregoing analysis of the rents and taxes of a 
single landowner, the condition of the upper layer of the farm 
population has been presented. The remaining groups have a 
much harder struggle for existence. Three-fifths of the tenant 


* Statistics of Farmers, 1926. 
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farmers are owners of small plots that do not suffice to give them 
a living, and so they eke out a better existence by renting addi- 
tional land. The rest are tenant farmers without any land of 
their own. 

A map of Japan has been here inserted (Fig. 1) to show the 
spread of tenancy. In eleven of the forty-seven prefectures more 
than 50 per cent of the arable land is under cultivation by tenant 
farmers, and in all but seven of the prefectures more than 40 per 


TABLE VI* 


PERCENTAGE OF ARABLE LAND IN JAPAN CULTIVATED 
BY OWNERS AND TENANTS, 1903-26 








d 
EF 


On 0 Ohh F 





RSSaAaEE 











Report, tg Japan, Departmen 

tistics of Farmers, 1926 (in Japanese). 

cent of the agricultural land is leased to tenant cultivators. Gen- 
erally speaking, where there is more wet land there is more ten- 
ancy. The nature of dry land cultivation makes renting more 
difficult, and so more than one-half of the wet land and only two- 
fifths of the dry land is worked by tenants.”’. 

The area of land under tenant cultivation has increased but 
slightly during the last quarter-century despite the rapid growth 
of population (see Table VI). In 1903, the earliest year for 
which data are available, 44.5 per cent of the arable land was 
worked by tenants. By 1926 the percentage was 45.8. This in- 
crease has not been accompanied by any appreciable increase in 
the number of landless peasants. The tendency has been for 
small owners to add to their holdings by renting additional land. 
The wholly independent cultivator has decreased in numbers. 
A few tenant farmers have secured ownership of small areas 


* Ibid. 
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ZA 10-40 per cent of the arable 
y © per cent of the arable 
WS “= dis tenant cultivated. 


50-65 pee cent of the arable 
e land is tenant cultivated. 


Frc. 1.—Percentage of arable land in Japan cultivated by tenant farmers, by prefectures, 1926. Data for 


map taken from Japan, Department of Agriculture and Forestry, Statistics of Farmers, 1926 (in Japanese). 
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which they work along with their tenant holdings. In 1908, of 
the 5,408,000 farming households in Japan, 33 per cent were 
independent cultivators, 28 per cent were tenants, and 39 per 
cent combined ownership and tenancy. It is only in the last- 
named group of owner-tenants that any increase has occurred. 
In 1926 the total number of farming households had risen to 
5,555,000, of whom the independent farmer comprised but 31 
per cent, the tenant farmer, 27 per cent, and the part-owner-—part- 
tenant, the remaining 42 per cent (see Table VII). The Japan- 
ese government has hopes of solving its agrarian problems by 


TABLE VII* 


THE PERCENTAGE OF JAPANESE CULTIVATORS OWNING OR 
RENTING THEIR LAND, 1908-26 








Owner- Both Owner . 
Cultivators Tenants and t 





33-3 27.6 
32.5 27.7 
31.7 27.9 
31.0 28.1 
30.7 28.4 
30.6 28.2 
31.2 27.2 


* Department of Agriculture and Commerce, Ststistical Re: 
ere Japan, Departinent of Agriculture and Forestry, Statistics of Farmers, = 
in Japanese). 














converting its tenant farmers into petty proprietors, and has 
inaugurated several schemes to that end, but as yet no great 
degree of success has been attained, for it is evident that a great- 
er percentage of the cultivators are now in whole or in part on 
rented land than in 1908. 

The present position of the tenant farmer is far from satis- 
factory. Farms iff Japan are small; 99 per cent have less than 12 
acres of land for cultivation, and the usual tenant farm has from 
2 to 5 acres. From such small holdings it is impossible to secure 
an adequate return when from 50 to 60 per cent of the crop must 
be paid in rent. It is said that the tenant farmers average a loss 
of $30 per year per quarter-acre of land. This figure may seem 
large, but it is certain that many do show a deficit. The Ministry 
of Agriculture in 1920 published an average budget of 35 tenant 
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farmers which showed a deficit of $22 per tenant on an average 
holding of 3.7 acres. The details of the budget are given in 
Table VIII. Even when the tenants can meet all their expenses, 
they have little surplus to put away against the years of lean 
harvest. Many become involved with money lenders during the 
bad years, and then their situation is almost hopeless, for their 
yearly income cannot be stretched to pay the exorbitant interest 
charges, not to mention the original debt. 

The condition of the tenants is represented by the story of 
two tenant farmers interviewed in the summer of 1926. A tenant 
farmer near Kofu in Yamanashi prefecture rented 214 acres of 
land, 1% acres in first-grade rice land, a half-acre in grapes, and 
a quarter-acre in mulberry. This tenant was better off than the 
average, since the average farm in this prefecture is a little over 
1% acres in area. For the rice land he paid 53.3 per cent of his 
crop as rent. For the grape land he paid a money rent which 
amounted to 15 per cent of his yield. For the mulberry land he 
also paid a money rent which amounted to more than 38 per cent 
of the return. The details as he gave them are presented in Table 
IX. He made no allowance for the cost of seeds or implements 
or incidental expenses, but subtracted from the gross income 
after the rent was paid only the cost of fertilizer, which was by 
far the biggest item of expense. His net income, if you can call 
it that, representing the rest of his expenses and compensation 
for his labor and the labor of his wife and children, amounted to 
about $208 (417 yen), or 36.6 per cent of the total yield. It 
must be remembered at this point that the system of Japanese 
agriculture is radically different from farming in this country. 
The Japanese farm is not in one big piece, but is scattered about 
the neighborhood in patches of a quarter of ay acre or even less. 
There is not the generous kitchen garden of the American farm 
to feed the family and perhaps add a little to the income. There 
are no chickens and cows and pigs as side occupations under the 
care of the farmer’s wife to vary the family diet and add to the 
family income. The kitchen garden of the Japanese is to be 
found in the borders of the rice fields, where legumes are grown, 
and between the rows of mulberry and grapes. His animal prod- 
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uct is the eel which he fishes from the rice paddies. His diet is 
not so varied: rice and potatoes, a kind of radish, legumes, eel, 
and dried and salted fish from the sea. Cows and chickens and 
pigs there are in Japan, but not in great numbers, and those not 
scattered in every farmyard, as we think of them in this country. 


TABLE VIII* 


Averace Bupcet or 35 TENANT FARMERS PUBLISHED BY THE 
Ministry OF AGRICULTURE, 1920 
Yen Dollars 
Income: 


Value of rice crop. . ee 

Value of barley or other cup ie Gao ee 64 32 
Value of vegetables and gardening crop. : 06 
Income from farm wages . . . .. . 56 28 


Total . 
Expenses of farming: 


Rent ‘ bi tet Set cate o 
Operating cost (fertilizer) eB a aca old 104 
Tax on house and water right eee aL 7h ee 15 


Total ke - San SP lee 371 
Netincome . ee ee ‘ 287 
Estimated living enpeuses: 

ee ee ee 172 
Clothing (six in family) co: et, eee 52 26 
Shelter,light,andfuel . . . =. . =. 44 22 
Wagesforfarmlabor . . . . . . 43 22 
Miscellaneous de Oa, eas seer 67 


A ea ee 309 


ek ow -_ .« 44 —22 
*Shuichi Harada, Labor Conditions in pom Olew York, 1928), p. 84; translated from 


Kokumin Nenkan (1923), pp. 365-66. 
The dairy man keeps his cows in their stalls and brings them 
grass to eat from the hills above. They do not graze at w’!' in a 
large meadow. If chickens are raised, it is the main occupation; 
and the same is true of pigs. The Kofu farmer has to feed and 
clothe his family of five to seven people from the $208. 

The situation was much the same with the farmer tenant of 
Gifu. He had 1% acres of land, 1% acres in two-crop rice land, 
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Y% acre in vegetables, and %4 acre in mulberry. The average 
farm in Gifu prefecture has 2 acres. He paid as rent 48 per cent 
of his rice crop for the wet land, nearly 27 per cent of the return 
for his mulberry land, and 25 per cent of his harvest for the 
vegetable land, which required a great deal of back-breaking 
labor and was cultivated for the nearby city market. In figuring 
his expenses he allowed only for the fertilizer and seed used on 
his rice land. Counting in the value of his second crop from the 
rice land, his income totaled $253, from which he must feed and 


TABLE Ix* 
Tue Income oF A TENANT FARMER OF Koru 











Rice Land | Grape Land | Mulberry | Totai | {merican 





Measures 

Lance enRins 6 tan 2 tan I tan gtan | 2.2 acres 
Valee of yield........ goo yen 200 yen 39 yen | 1,139 yen $567 
Sy 480 yen 2> yen 15 yen s2syen| $26r 
Cost of fertilizer... .. 162 yen Sg See to7yen| $08 
Operating cost....... 642 yen 65 yen 15 yen 722 yen $3590 


Net income, including 
return for labor and 
incidental expenses.| 258 yen 135 yen 24 yen 417 yen $208 

Percentage rents of 
gross yield......... 53-3 15 38.2 46 46 




















*The total yield of rice was reckoned at 60 hyo, or bags. The rent of the rice land amounted to 
Ate bi spt ee 
ig and s yen forth poneeg eqneemat Troy sop a mul 
fom the a apes aah eres it is of interest to note that Senet sary by any rent ommonst 

ure and Forestry for the five years ending 1924. 
clothe his family and defray the incidental expenses of farming. 
He had the advantage of two-crop land and lower rents than 
the tenant farmer in Kofu, but his position was not much better. 
If he had owned the land instead of renting it from a landlord, he 
would have increased his income by but $136. Table X gives the 
details of the Gifu farmer’s income. 

There is little additional income to be had from other kinds 
of farming or from the subsidiary work that farmers’ families 
used to do to help out with the living expenses. The new economy 
has taken much of this work away and it is now being done in 
the factory. Not only have such things as the spinning of cotton 


deserted the home, but machine-made goods have replaced many 
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of the incidentals that were formerly home made. Paper is ma- 
chine made. Silk is being reeled in filatures. Much of the cloth 
is woven away from the home. The farmers’ sons and daughters 
must now leave the farm and go into the factory to do the work 
they formerly did on the side, at home. The farm, more and 
more, has to be depended upon to yield the entire living. This 
has tended to increase the size of the Japanese farm. But the 
Japanese farm at best is very small. 











TABLE X* 
Tue Income oF A TENANT FARMER OF Giru 
nietand | “gc | Mug | toa | sion 
OE 65 imtnn ohedins 5 tan 1 tan 1 tan 7 tan | 1.7 acres 
Value of yield........ 437 yen 200 yen 150 yen 787 yen 392 
po fT fT ee PD eee ees Seer ee 
Gross income........ 537 yen 200 yen 150 yen | 887 yen $442 
ee 210 yen 50 yen 40 yen | 300 yen $150 
Cost of fertilizer... . . “ye Pewsey 75 yen $ 37 
iene en an ae Ss Se 4 yen 2 

Total operating ex- 

POROER. . 2.2 scenees 289 yen 50 yen 4o ven | 379 yen $189 
Net income includi 

labor and inciden 

a 248 yen 150 yen 110 yen 508 yen $253 
Percentage rents of in- 

WS 6s hoe cscGann 39 25 27 34 34 




















wide 
TORTI city. {Seer Bay 
per 


py ye RL wes 2.5 bats cent of the average crop, con 
idcsably ‘higher then the fg in this case. The data were given by a farmer in Gifu. One 
koku equals 4.96 bushels. kag, yh o ¥ 245 acres. 


The pressure of population against the land is the basic 
cause of Japan’s agricultural ills. Though industrialization has 
absorbed many people from the country and a large number of 
writers view with alarm this exodus from the farms, there does 
not seem to be any basis in fact for their fears. The boys and 
girls leave the farm for the factory because the farm can no 
longer support them. They go reluctantly into industry. Re- 
cruiting agents from the big cotton mills have, even now, to go 
into the country and stimulate the flow to the city. Manufac- 
turers still cannot stem the return flow to the country. The labor 
turnover in Japanese industries, especially where unskilled 
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country girls are used, is extremely large. Industrialists com- 
plain of the temporary character of their labor as one of their 
major problems. The country girl, after 2 or 3 years in the fac- 
tory, returns to the farm if she possibly can. 

The statistical evidence of this movement is poor, but it does 
show that there has been no real depletion in the agricultural 
population. In 1872 the population of the country totaled 33,- 
000,000, of whom about 80 per cent,” or 26,000,000, were agri- 
culturists. In 1925 the population totaled nearly 60,000,000, 
of whom certainly 50 per cent** and probably more were agri- 
culturists. The lowest estimate would show a net increase of 
4,000,000 in the agricultural population, or more than 75,000 a 
year.* The arable area of Japan is so limited that a greater in- 
crease would probably have been a real calamity. There has been 
a flow from the country to the city, but it has been an overflow 
rather than a drain. Competition for the land between those re- 
maining in agriculture has been so fierce that rents have been 
pushed beyond the tenant’s ability to pay, except in record years, 
and the market value of the land has followed the precipitous 
rise of rents. It has been shown that the increased price of land, 
based as it is on unreal rents, has reached the point where the 
owner, even with such high rents, is dissatisfied with the yield on 
the current value. For the tenant the situation is even more 
serious. 

The problem of high rents dominates all others in the econo- 
my of the tenant farmer. Rents on wet land are paid in rice. On 
dry land the rent is usually in money. Some of the land is two- 
crop land, but most of it, over 62 per cent,’* is one-crop land. 
Rents on two-crop land run considerably higher than on one- 
crop land, and rents on wet land run higher than on dry land. 

One-crop wet land rents average throughout the country be- 
tween 50 and 60 per cent of the crop. They run from 40 per cent 

™ James Murdoch, A History of Japan, ITI, 208. 

™ Estimated on the percentage of farm houses to total number of houses in 
Japan. Agricultural Condition of Japan, 1925. 

* Japan, Imperial Cabinet, Résumé Statistique de L’Empire du Japon, 1926. 

™ Statistics of Farmers, 1926. 
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of the crop in Tokyo prefecture to 59 per cent in Kagoshima. In 
the islands of Hokkaido and Okivawa they are generally less, av- 
eraging 32—33 per cent because of the less desirable character of 
the land in those islands. But in general they average well over 
half of the crop. The prevalence of high rents is evident from 
the accompanying map of Japan (Fig. 2). It can be seen that in 
two-thirds of the prefectures the rents on wet land average over 
50 per cent of the crop. Compared with the map of tenancy, it 
would seem to show that rents tend to be higher where there is 
less land to be rented. Competition for the land has undoubtedly 
increased the rents. 

Rents on one-crop rice land over the whole country average 
51 per cent of the crop. On two-crop land they average 55 per 
cent of the rice crop. In most of the prefectures having some 
two-crop land, wet land rents average well over 50 per cent of 
the rice crop, and in some prefectures they run as high as 69 per 
cent. The tenant is paying a very heavy burden in rent. In June, 
1925, the Department of Agriculture and Forestry published 
the results of a survey showing, for the five years ending 1924, 
the average of rents paid for agricultural land in the towns and 
villages of the country. A summary of this survey is presented 
in Table XI. In the greater number of the villages and towns 
surveyed, wet-land rents on both one-crop and two-crop land av- 
eraged between 45 and 65 per cent of the rice crop. 

Since rents on dry land are generally paid in money, it is 
more difficult to make a direct comparison with the yield. The 
average rent on dry land has little meaning because of the va- 
riety of crops grown and the widely varying money value of 
each. The changing value of the yen must also be discounted 
in a comparison of rents over a period of years. Average dry 
land rents since 1913 are given in Table XII, but it is felt that 
they are not as significant as the wet-land rents in the same 
table, which can be converted into a percentage of the crop per 
tan, or quarter-acre. 

Rents expressed as a percentage of the crop, however, are 
a little misleading. In 1913 wet-land rents averaged about 67.5 
per cent of the rice crop. In 1919 they were 57.2 per cent; in 
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1921, 66.5 per cent; and in 1925, 56.5 per cent. This marked 
fluctuation in percentages did not mean as great fluctuations in 
the rents actually paid. Rents expressed in percentages are 
materially affected by the size of the crop and fluctuate inversely 
with the crop. Real rents did not oscillate quite so much. They 
are contracted for, not on a percentage basis, but as a fixed 
amount of rice. Therefore when the yield is large, the percent- 
age of the crop paid in rents by the tenant is relatively low. In 




















TABLE XI* 
DISTRIBUTION OF AVERAGE RENTS ON WET LAND By TOWNS AND VILLAGES 
Owne-Crop Wer Lanp Two-Crop Wer Lanp 
Percentage Rent of Crop 
(Five Years’ Average) t Number ofTowns} Percen’ of |NumberofTowns| Percen‘ of 
and Villages T and Villages T 
Tere i re Me . Duxcuccsesss 
Se ee OE. Encansonscses a Deadassenssts 
OS RE Tees 140 2 Oe, “‘Divcckedscnwn 
Ss vine esnteeseusen 303 3 98 2 
RR oem eee 97° Ir 373 6 
Bs 0 6 e4teresntccaue 1,470 16 75° 12 
EL ina bcwniah Gatdeah 3,474 38 1,854 31 
OS eee 1,222 13 1,086 18 
Bs end euwiawees 851 9 937 16 
I ai teuind tun aie 331 4 424 7 
EL ccvavonenetekies 157 2 235 4 
ER Ee Me  Dietectussene 103 2 
WS sé vedcacinsened Oe - Brewsvenceant 120 2 
Pe ci atawecnden 9,134 100 6,035 10° 

















a Konto, June gore (ictal bulletin, in Japanese), Department of Agriculture and Forestry, 
a 50.2 per cent of the crop on one-crop land; 54.6 per cent of the crop on two- 
years of bad harvest the tenant suffers doubly. His total yield 
is reduced, and since the amount of his rent is fixed, he must pay 
out a larger percentage of the total yield than would be the case 
in a year of good harvest. These fluctuations in percentage rents 
indicate the real difficulty of the tenant’s position, for they show 
the uncertain character of tenant earnings compared with the 
more steady quality of landlord incomes. 

The tenant system in Japan is based on yearly contracts 
entered into at the beginning of the year and before either the 
tenant or the landlord has any idea of what the crop will yield. 
If the yield is much lower than their expectations, the tenant 
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tries to obtain a temporary reduction in the rent. These sub- 
sequent bargainings are the occasion of most of the disputes be- 
tween landlords and tenants. The tenants claim it is impossible 
to keep the bargain; the landlords insist on the contract rent: In 
the government’s study of rents, a survey was made of the con- 
tract rents and rents actually paid in the different prefectures, 
based on a five years’ average of high, low, and ordinary rents 
in koku per tan. In nearly every prefecture the rents paid aver- 
aged less than the contract rents in that five-year period. This 


TABLE XII* 


THE ProGress oF RENTS ON WET AND Dry LAND IN JAPAN 
1913-1925 








Wer Lanp 
Averacr RENTS PER TAN 





In Percen' 
a pe 





| age su8 
AONOUAKNA 














‘nil Pt = ees of Jepem, 1925 (in Japanese). One tan equals 
does not necessarily testify to the generosity of the landlord 
class. The reason is, rather, that rents are so high under the con- 
tracts, pushed up as they are by competition for the land, and 
based on its maximum productive capacity, that they take too 
much of the crop if it does not reach that maximum. Forced by 
competition to figure his ability to pay too close to his productive 
capacity, the tenant yearly finds it necessary to ask for a tem- 
porary reduction in rent in order to make a living from his labor. 
The system throws the full burden of the loss from a poor har- 
vest upon the tenant unless he can obtain a reduction in his rent. 
The landlord shares in the risk of the harvest with the tenant 
only to the extent of the latter’s bargaining power. 

Contract rents on one-crop wet land averaged in the survey 
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of the whole country 54 per cent of the crop, while rents actual- 
ly paid averaged 51 per cent. Average rents in contracts varied 
from 32.6 per cent to 63.1 per cent, according to the locality. 
Actual rents ranged on the average between 32.4 per cent and 
59.1 per cent. Competition for the land pushes the contract rent 
up, but the tenants’ inability to keep the bargain forces the ac- 
tual rent down. That there should be so much difference between 
the two in a five years’ average is a strong indication that the 
contract rents are really set too high for the productive capacity 
of the land. 


DorotnHy J. ORCHARD 


New Yor« City 


[To be continued] 











POSSIBILITIES AND PROBLEMS OF INTEGRATION 
IN THE AUTOMOBILE INDUSTRY 


I 


HE automobile industry has in recent years reached a 

certain stage of stabilization, or at least a stage in which 

its growth shows a somewhat different trend than hereto- 
fore. In the preceding period of rapid expansion the problem of 
the automobile industry has been to a dominating degree the 
problem of creating sufficient production facilities for supplying 
a fast growing and apparently insatiable market. Therefore the 
earnings naturally flowed back into the enterprises in the form 
of new plants and equipment. In fact the whole large-production 
apparatus of the automobile industry has been built up in that 
way. Now, although of course a considerable amount of earn- 
ings will still flow back into production for various kinds of im- 
provements, an adequate production apparatus has been built 
up, and the earnings will no longer be totally absorbed by its 
needs. Consequently there arises the question into which direc- 
tions these earnings will henceforth flow. 

There are generally speaking two ways of disposing of earn- 
ings: they may be paid out in the form of dividends or the like, 
or they may be reinvested, either in the industry itself or in some 
kindred industry. 

Dividends will never absorb the total amount of the earn- 
ings. Some 40 to 50, perhaps even up to 60, per cent may be dis- 
tributed, but a very considerable remainder of earnings will al- 
ways be left for investments of various kinds if production 
proper is not absorbing this remainder.’ 

These surpluses are being used in three main ways. First, a 
concern can acquire, or dominate, enterprises of its own kind 
in order to enlarge its production and to supply the market with 

* A. P. Sloan, president, General Motors Corporation, “How Plant Expan- 


sion and Additional Working Capital Are Financed by General Motors,” General 
Motors Information Service Booklets, June, 1927. 
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a greater variety of products. There is no doubt that this kind of 
investment is being used by the automobile industry; all big pro- 
ducers have recently acquired other motor car factories here and 
abroad.’ Tendencies toward expansion on a “horizontal” plane 
have in fact manifested themselves very clearly. Besides this 
“horizontal” expansion there are two other ways of investing 
earnings: “vertical” combines, in the form either of “forward 
integration,” which connects the marketing and sales functions 
with production, or of “backward integration,” which builds up 
the productive process toward the manufacture of semi-finished 
products and raw materials.* 

As to “forward integration” as a proposition for the automo- 
bile industry, recent years have shown a very considerable shift- 
ing of the general problems of the industry from production prob- 
lems to problems of marketing and sales. In fact, the importance 
of the “selling side” of business transactions is the main charac- 
teristic feature of stabilization. But although this shifting has led 
to a certain amount of remolding and reorganizing of the relations 
between manufacturers and dealers, and has resulted in a closer 
co-operation and a more careful planning of production in ac- 
cordance with market conditions,‘ there has not developed a 
large-scale activity of manufacturers in the field of selling. The 
organization of independent dealers and distributors, built up 
in the period of expansion of production, has not been materially 
changed.* However, the growing interest of manufacturers in 
the selling side has, besides bringing about closer co-operation 
between manufacturer and dealer, led to a considerable amount 

* The last and largest expansion of this type in recent years has been the 
merger between Dodge Brothers and the Chrysler Corporation which has been 
recently consummated. R. C. Epstein, “Chrysler-Dodge,” Annalist, June 8, 1928. 

* The term “backward integration” in the same sense as here has been used 
by L. K. Frank in an article on “The Significance of Industrial Integration,” 
Journal of Political Economy, Vol. XXXITI, No. 1, April, 1925. 

*Donaldson Brown, vice-president, General Motors Corporation, “Decen- 
tralized Operations and Responsibilities with Co-ordinated Control,” General 
Motors Information Service Booklets, 1927. 


°C. E. Griffin, “Wholesale Organization in the Automobile Industry,” Har- 
vard Business Review, July, 1925, gives a comprehensive picture of the sales or- 
ganization. The statements made there hold true also for the present conditions. 
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of producers’ investments in the selling organization. Until re- 
cently the financing of sales had been done almost completely 
without aid from the manufacturer, who, moreover, expected the 
dealer or distributor to provide a part of the working capital of 
the manufacturer by paying the cars on sight draft against bill 
of lading, and frequently also advancing money before the deliv- 
ery of the cars.*° Independent finance companies took care of 
the financial needs created by the transactions between manu- 
facturers and dealers on the one hand and between dealers and 
customers on the other hand.’ But recently almost all the big 
manufacturers have established finance companies of their own, 
financing instalment sales to customers as well as providing 
credit facilities for the dealers.* Without doubt these financial 
connections are likely to give the manufacturer a stronger influ- 
ence in the selling procedures. 

Apart from this assumption of the financing of sales by the 
producing units, the manufacturers are sharing or carrying the 
large advertising cost. It may therefore be said that in spite of 
an independent dealer and distributor organization, manufac- 
turers in the automobile industry have begun to pursue a “for- 
ward integration” policy by investing funds in finance companies 
and by closely co-operating with the dealers in all questions of 
sales promotion. 

There remains the third possible way of expansion: “back- 
ward integration,” the acquisition or domination of industries 
manufacturing semifinished articles and raw materials in order 
to gain security of supplies and independence from market fluc- 
tuations and price policies of the suppliers. It has been widely 

* The financial relations between dealer and manufacturer during the expan- 
sion period and their importance for the capital requirements of the industry 
have been thoroughly analyzed by L. H. Seltzer in his book, A Financial History 


of the Automobile Industry (1928), pp. 53 ff. and passim; also by R. C. Epstein, 
in The Automobile Industry, Its Economic and Commercial Development (1928), 


pp. 136 ff. 

*W. A. Grimes, Financing Automobile Sales (1927), pp. 86 f. 

*E. R. A. Seligman, The Economics of Instalment Selling (1927), 1, 49 f. 

* Albert Bradley, vice-president, General Motors Corporation, “Financial 
Control Policies of General Motors,” General Motors Information Service Book- 
lets, 1926. 
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assumed that the automobile industry furnishes an outstanding 
example of this form of expansion as well as of horizontal expan- 
sion and marketing control. The reasons for this assumption 
are clear. There is the gigantic vertical concentration of the 
Ford industries, and there is for the rest of the industry the fact 
that it has built up a large production apparatus out of small 
shops which did practically nothing but assemble the cars, pur- 
chasing almost all their material from outside suppliers. L. H. 
Seltzer, in his study of the financial development of the automo- 
bile industry, describes the situation adequately by saying: “An 
increasing measure of industrial integration has accompanied the 
concentration of production in recent years Leading 
producers, in varying degree, have . . . . undertaken the di- 
rect manufacture of an increasing proportion of the components 
of their products.”*° 

Although this statement is fully in keeping with the actual 
happenings in the industry, the trend of expansion here dealt 
with is in many ways more complicated and more doubtful as to 
its further movements than the two types of expansion dis- 
cussed before, at least if backward integration, just as horizontal 
expansion and forward integration, is meant to indicate a busi- 
ness policy aiming at control of the field entered upon. Back- 
ward integration as a policy of the automobile industry raises a 
number of questions which do not allow so simple an affirmative 
answer as the other two forms of expansion dealt with before. 
Still, it has to be emphasized that this holds true only if back- 
ward integration is understood to indicate a policy by which an 
industry tries to acquire, or dominate, such production facilities 
as it needs for the adequate manufacture of the materials and 
in-between products, establishing thus a chain of manufacturing 

* Seltzer, loc. cit., p. 58. Seltzer illustrates the growing tendency toward 
vertical expansion of production by an interesting table which he compiled by 
using the figures of the Automobile Chamber of Commerce for the wholesale 
value of the yearly output of motor car factories and the figures published by 
the Motor and Accessories Manufacturers’ Association for the wholesale value of 
parts which have been usec for the manufacture of vehicles. He finds that in 
1923 the main industry purchased 49 per cent of the value of products from in- 
dependent parts makers, whereas in 1925 the ready-made bought parts amounted 
to only 38 per cent of the value of product, and in 1926 to only 26 per cent. 
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processes linking up several stages of production under one man- 
agement and for one industria! purpose.** The aim of this sort 
of expansion is the control over the supply of materials, be it for 
reasons of independence of price fluctuations or of irregularities 
of supply, or be it for reasons of a more efficient management 
and co-ordination of the entire productive chain, or be it, finally, 
for the sake of concentrating economic power.** 

Control of materials, in this sense, is certainly not the only 
incentive to vertical expansion. Vertical expansions, in the wid- 
er sense, may be inaugurated by reasons of economy, as for 
instance by the advantage of eliminating the cost of marketing 
the materials and of diminishing the general overhead costs by 
uniting the manufacture of the main product with the manufac- 
ture of a material.** In other cases technical reasons may urge 
the linking up of one or more productive processes, for instance 
advantages of uniting two successive stages of production under 
one roof or of using waste heat or by-products resulting from one 
process for the other. Since modern industrial development im- 
plies a continuous “splitting up” and “reuniting” of industrial 
processes there is a very large variety of such cases calling forth 


™ Compare L. K. Frank, loc. cit., pp. 188 f. 

“ The term “integration” has frequently been used in a wider or narrower 
sense; therefore it seemed advisable to state precisely which sense is being chosen 
for the purposes of this paper. Seltzer, for instance, in the paragraph quoted 
above is using the term in a wider sense, subsuming under its heading every ver- 
tical expansion, whether or not it is aiming effectively at control. On the other 
hand, W. L. Thorp, in the census monograph on The Integration of Industrial 
Organisation (Government Printing Office, 1924), uses the term for operating 
combinations only, thus taking a narrower scope, but at the same time he applies 
the term to “all combinations in which more than one industrial establishment is 
operated by a single central office” (p. 17), thus including combinations which 
may not be vertical. Varying uses of the term integration may be frequently 
found. 

“Sometimes this aim has been presented in the form of “avoiding in- 
between profits.” Thus, for instance, by Henry Ford, passim, and by President 
Erskine in his History of the Studebaker Corporation (1923), pp. 135 ff. But as 
to profits, the capital invested in the auxiliary industry will just as much be ex- 
pected to yield a profit as if the auxiliary industry were an independent enter- 
prise, and profits will only be accounted for in a different place. Only in cases 
where a supplying industry is drawing unusually high profits would the argument 
apply; but then an incentive for “control” arises, and therewith a general argu- 
ment for integration. 
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the vertical combination of one or more productive stages. But 
as long as those vertical combinations are fully explicable by 
special economic or technical reasons without being at the same 
time connected with a wider policy of control of materials, we 
shall not deal with them in this paper, but shall reserve the term 
“integration” for those cases in which some kind of control of 
materials is pursued, for reasons which cover a wider scope than 
the immediate economic or technical needs of existing produc- 
tion.** 

Likewise it has to be stressed that integration indicates an 
economic policy which aims at control and not by any means a 
completed process. In fact, a completed integration, giving com- 
plete control over the materials, could not be found in any indus- 
try of large size. 

As far as the automobile industry is concerned, the form of 
expansion here described as “backward integration” raises sev- 
eral questions as to its possibilities and desirabilities, much more 
so than any of the other tendencies of expansion. The questions 
arise from the general character of the supplies used by the au- 
tomobile industry and from the structure of the productive proc- 
ess of the industry. Do the supplies allow, or even call forth, a 
control, and does the productive process in its present form re- 
quire such control? 

To answer those questions this paper will first in a general 
way deal with the structure of the industry and the character of 
its demand for materials, and with the recent changes which may 
have occurred in both. Then, in another paragraph, it will deal 
with the actual trends in the industry and the policies adopted 
by the big producers, thus checking the conclusions of the former 
paragraph and at the same time acquiring some basis for the 
analysis and interpretation of the facts. 

“It is of course mainly a matter of terminology to use the term “integra- 
tion” in this one limited sense and to withhold it from all the other vertical com- 
binations called forth by economic or technical reasons. However, the term used 
in this sense seems to match satisfactorily the terms of “forward integration” and 
“horizontal expansion,” which both have been reserved for such industrial trans- 


actions which, by scope and purpose, indicated a consistent policy, and which 
have not been applied to every acquisition. 
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II 


The automobile industry is being fed from some twenty basic 
industries and a virtually unlimited number of manufactures of 
semi-finished and finished products out of which a product con- 
sisting of several thousand single items is being assembled. Thus 
at very first glance any tendency toward control of materials 
would seem unlikely; it would, to a certain extent, be equal to 
an attempt to own or control all the industries of the United 
States. Yet, out of little shops which were dependent upon other 
industries for practically all the parts they used, the automobile 
industry has developed a very large production apparatus, con- 
centrating it in comparatively few hands, and this process of 
extending and concentrating the production facilities has result- 
ed, in the course of the development, in such giant size of some 
enterprises that an attempt to control a good many, though of 
course not all, of the materials they use might be well within their 
economic power. 

To take the raw materials only, the automobile industry 
uses nearly every metal: iron, steel, tin, aluminum, lead, zinc, 
nickel, copper, brass, and various alloys of all those. Further, it 
uses as raw materials many kinds of semi- or fully manufactured 
products, such as various kinds of hard and soft wood, textiles 
(for upholstery), leather and artificial leather, hair and pad- 
ding, paint and varnish, and particularly plate glass. The auto- 
mobile industry uses a large percentage of the whole output of 
some of these goods, as for instance 50 per cent of the domestic 
plate-glass production and 63 per cent of the upholstery leather 
production. In other cases, especially the metals, automotive 
demand absorbs only a small proportion of the total output, for 
instance, 25 per cent of the aluminum output, 14 per cent of the 
iron and steel output, and 12 per cent of the copper output.** 

It is obviously impossible to obtain a complete control of 
even this group of feeding industries, since that would imply an 
economic activity in some fourteen to twenty different kinds of 

* The facts given here are based on compilations of the National Automo- 


bile Chamber of Commerce, published in their annual publication, Facts and Fig- 
ures of the Automobile Industry, issue of 1927. 
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factories, mines, smelters and refineries, and lumber camps. 
Yet the products which serve as raw materials in automotive 
manufacture are not all of equal significance for the main pro- 
ductive process. Some of them, as, for instance, plate glass, are 
not easily replaced by other materials, while some of the metals 
might be substituted for each other. Thus the need for control 
will vary according to the possibilities of substitution, and those 
materials which are indispensable might easily furnish a very 
strong case for integration. 

Furthermore, the need for control will vary according to the 
structure of the industries supplying the materials. If the prod- 
ucts are supplied by a large group of competing manufacturers 
there will probably be less need for control than if the industry 
finds itself confronted by a few large sellers. The latter situation 
is to be found in the case of some of the metals, especially steel. 
Here, however, an obstacle to integration arises out of the fact 
that the manufacture of those supplies has to be conducted on 
a very large scale, and that therefore only very big enterprises 
could even attempt a scheme of integration. Moreover, in recent 
years automotive demand has become, so to say, the “key de- 
mand” for some of the metai industries, and is therefore likely 
to receive careful attention, since it determines, to a marked de- 
gree, the prosperity of the metal-working industries.** 

It appears that in the field of raw materials a complete con- 
trol is out of the question, and that for some of the materials 
which might call for special control the scale of production as 
well as the growing importance of automotive demand for those 
particular materials is counterbalancing the tendencies toward 
integration which otherwise might arise. There remain, however, 
those materials which cannot be substituted and therefore call 
especially for control. Here a case for integration seems to be 
present.” 

The situation of the supply of raw materials seems to be 
simple if compared with the supply of semi-finished and fully 

* Compare especially the market reports in Iron Age and Iron Trade Review. 


*In some cases, especially in the case of plate glass, long contracts with 
foreign suppliers or even control of foreign production facilities may, however, 
replace the building up of a domestic productive chain. 
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manufactured parts which enter automotive manufacture as 
ready-made units. Here a widely scattered group of industries 
furnishes a variety of several thousand items. The unit “auto- 
mobile” has, from the very beginning of manufacture, been split 
up into thousands of special part units, and mass production has 
brought specialized manufacture for each of those parts. Thus 
the manufacturing process in the automobile industry is not an 
unchangeable whole but a chain of closely linked up but inde- 
pendent single manufactures. Consequently there is no generally 
adopted “start” for automobile production proper; a large varie- 
ty of procedures are being used by the manufacturers. Sometimes 
production merely consists of assembling the cars and perhaps 
machining the motors; in other cases a great many of the other 
parts are produced in the factory itself. In every case we have a 
combination of manufacturing and buying from outside sup- 
pliers.** 

In adaption to this situation grew, in the course of time, an 
independent manufacture for almost every article built into the 
automobile; the result is an industry catering exclusively or 
nearly exclusively to the automotive market, supplying a great 
variety of products—the “automobile bodies and parts” indus- 
try. 

It is extremely difficult to ascertain the quantity and value of 
the products of this industry. The United States Census of Man- 
ufactures has compiled data for it which are incomplete for the 
reason that many of the enterprises manufacturing automobile 
parts belong to a group of industries otherwise classified by the 
census; such is the case with rubber goods, electrical equipment, 
and some parts of the engine and other mechanical detail whose 
manufacture belongs to the group “foundry and machine shops” 
or “engines and waterwheels.’””*® The census cannot segregate 

* Epstein, loc. cit., p. 50: “To what extent is it desirable for the manufac- 
turer to buy his parts from outside parts makers, or, conversely, to what extent 
is the continuous integration of processes within his enterprise desirable?” 

* Census of Manufacturers, 1925, p. 1124, “Motor Vehicle Bodies and Motor 
Vehicle Parts”: “The manufacture of other assemblies or parts, of which the 
most important are engines, motors for electric vehicles, tires, springs, ignition ap- 


paratus, batteries, and starting and lighting systems, is not, however, included in 
this industry.” 





INTEGRATION IN THE AUTOMOBILE INDUSTRY 159 


the establishments manufacturing automobile parts from their 
groups without damaging its classification. There is, however, 
another source of data: statistics published annually by the Mo- 
tor and Accessories Manufacturers’ Association, which include 
the items the census could not classify.*® It appears from these 
figures that about a third of the total value of products of the 
main automobile industry is represented by parts bought as 
ready-made units from the parts makers.” 

The growth of the parts-making industry has matched the 
growth of the main industry. In fact, the entrance into the parts 
industry was somewhat easier than the entrance into the main 
industry, since specialized production of one or the other part 
unit did not require quite as elaborate and costly a production 
apparatus as the manufacture of automobiles. Hence it seemed 
possible to secure a share of automotive prosperity by manufac- 
turing parts even if an entrepreneur was not able to provide the 
capital needed for an automobile factory. As a result, the parts 
industry consists largely of a hos: of medium and small enter- 
prises which, in the course of the last ten years, developed a large 
idle capacity.” 

Some of the parts makers, although catering to the automo- 
tive market alone, are supplying two different kinds of demand: 
the demand of production for parts to be built into the new cars, 
and the replacement demand. This is especially important for 
the manufacture of those parts which naturally wear out more 
quickly than the whole product, as, for instance, tires, ignitions, 
and brakes. It matters materially for the scale of production 
which the parts makers can choose whether there is such a re- 

* Motor and Accessories Manufacturers’ Association, monthly bulletins. 


The figures for the annual product of the members of the association are pub- 
lished in Facts and Figures of the Automobile Chamber of Commerce. 


™ Compare note 10. 

™ The idle capacity and the competitive situation in the parts industry have 
been frequently discussed in the trade papers in recent years. Compare especially 
J. C. Gourlie, “Factory Buying Practices,” in Automotive Industries, September 
17, 1927, and the Proceedings of the Motor and Accessories Manufacturers’ Asso- 
ciation, Detroit, May, 1927, as reported by L. C. Dibble in Automotive Industries, 
September 24, 1927. 
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placement market. The large scale on which most of the tire 
production is being carried on is mainly a result of the large re- 
placement market for tires.** 

It follows, from all that has been said about the parts indus- 
try, that the supply of ready-made units is of a different charac- 
ter from the supply of raw materials. Consequently possibilities 
and problems of integration will differ from the problems which 
arose out of the raw-material situation. 

The specialized parts industry in its present-day situation, 
consisting of a large host of competing enterprises, does not seem 
to induce integration, since it gives to the big buyers a certain 
amount of “control” without obliging them to own the factories, 
and it is furthermore likely to supply the main industry at a 
price kept low by competition. As to those parts makers who 
cater to two markets, they are in a position to use the methods of 
mass production, and therefore to keep their prices on a level 
which the manufacturer who wishes to produce only his own sup- 
ply would find it difficult to attain.** 

But it has to be borne in mind that the advantages offered by 
the competition among the independent parts makers in the form 
of low prices and quick supply are decidedly of a transitory na- 
ture; they will, especially if the parts industry is being pressed 
hard, cease with the dropping out of the weaker manufacturers, 
and a rise in prices as well as a shortage of supply might follow. 
An automobile producer taking a long-run view might therefore 
be induced to integrate as long as entrance into the parts indus- 
try is easy and he can acquire the necessary production facilities 
without difficulty. 

The variety of supplies certainly excludes any kind of com- 
plete integration, even more than does the raw material situation. 
And still more than with respect to raw materials it appears that 
integration will not be enforced by the general situation, but that 

™ The importance of the replacement market is indicated by the figures of 
the Motor and Accessories Manufacturers’ Association. They give the total value 


of product in 1926 as $2,052,088,000; $1,128,648,000 of this went into produc- 
tion; the rest of $923,440,000 went to the replacement market. 


™ This is probably the reason why none of the large automobile manufactur- 
ers except Ford has attempted a factory-owned tire manufacture. 
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it may seem desirable in a number of individual cases, especially 
for manufacturers who take a long-run view. 

However, the possibilities for policies of integration are not 
determined only by the number of materials used and the char- 
acter of the supplying industries. They are just as much de- 
pendent on the manufacturing process in the integrating indus- 
try itself, on its technical aspects, and on its fluctuations. 

The process of production in the automobile industry is a 
thoroughly mechanized process, making extensive use of ma- 
chine labor and mechanical transportation. Although the “opti- 
mum size” for an automobile factory will vary according to 
whether a high-priced or a low-priced car is being built, one may 
safely say that the average type of production is the type of 
mechanized large-scale mass production.”* In almost all plants 
production has been molded into a chain of processes connected 
by conveyors and moving belts. This kind of production calls, 
of course, for a very even and steady flow of materials. 

Here, then, is an element calling for integration, since inte- 
gration is generally believed to yield just that even and secure 
flow of supplies, and very likely most of the vertical combina- 
tions which have been formed in the past have been influenced 
by this need. But the argument had somewhat more weight in 
the past than nowadays. The system of transportation, as well 
as the efficiency of the suppliers, developed a high degree of re- 
liability, and in consequence contracts as well as deliveries have 
been working so smoothly in recent years that the urge for fac- 
tory-owned control of materials has diminished.” 

* If the General Motors Corporation is counted as one single unit, the nine 
largest producers in the automobile industry manufactured in 1926 94.3 per cent 
of the total number of vehicles. (This figure is based on the records of the Na- 
tional Automobile Chamber of Commerce for the total output, and on a com- 
pilation of the United States Chamber of Commerce [Detroit Branch], for the 
output of the nine largest producers. The figures of the United States Chamber 
of Commerce are also published in Cram’s Automotive Reports.) All of those 
nine manufacturers have several factories or assembly plants, but each of the fac- 
tories is equipped with all facilities for mass production. The concentration of 
production is thereby shown. 

* K. W. Stillmann, in Automotive Industries, July 2, 1927, says: “The great 
excess of productive capacity over normal demand [in the parts industry] has 
made it possible for orders to be filled quickly and for certain excess requirements 
to be met by the suppliers without delay.” 
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Moreover, the need for an even supply of material is coun- 
terbalanced by another characteristic feature of automobile pro- 
duction: the heavy seasonal fluctuation. Seasonal fluctuation 
has been inherent in the automobile business from its very be- 
ginning. Even though today the automobile is better fitted to be 
used during the bad season, there still exists a very marked fall- 
ing-off of demand in fall and winter. Since the crisis of 1921 the 
factories adopted a policy of following the market very closely 
by adapting production to the demand, in order to avoid the 
piling up of stocks which had proved fatal during the crisis, and 
since that time the seasonal fluctuations are even somewhat 
more marked than before.” 

This seasonal fluctuation requires flexibility of production. 
In the case of a highly integrated industry a whole string of in- 
dustrial processes is rendered idle in the off season of the last 
process, and a heavy overhead cost has to be carried; while in 
the case of bought supplies, shipments may be stopped and over- 
head considerably lowered. In this case the independent feeding 
industries carry a very considerable burden for the main indus- 
try. It is, of course, a question how long and to what extent the 
feeding industries will be able and willing to carry this burden; 
but in the case of the automobile industry, the parts makers, 
owing to their competitive situation, are probably willing to 
carry the burden thus pressed upon them, and as long as this 
condition lasts the advantage seems to be on the side of the 
manufacturer who prefers buying from outside suppliers to in- 
tegration. 

There is still another factor inherent in the productive proc- 
ess of automobile manufacture which demands flexibility of 
production: it is the trend toward more models and to a more 
frequent change of models. While formerly some firms went on 
for years without changing their models substantially, it has be- 
come a general habit to change the model at least once, fre- 

™ Compare A. Bradley, loc. cit., charts, pp. 25-30. According to Bradley the 
highest percentage of deliveries made to consumers occurs in March and amounts 


to 16 per cent of the year’s total, while the lowest occurs in January, with 4.2 
per cent. 
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quently twice, a year.** Although these changes need not always 
be changes of important parts, they always necessitate a certain 
amount of change in the production apparatus, thereby causing 
costly overhauling of machinery equipment and fixtures. The 
more parts are factory made, the heavier the cost will be; even 
standard machinery will require some readjusting for a new 
model. 

Here, then, is another burden which may, at least temporar- 
ily, be transferred to the parts makers.** In fact the frequent 
changes of models and the policy of adapting production to de- 
mand and keeping inventories as low as possible have led to a 
widespread adoption of the practice known as “hand-to-mouth 
buying.” This policy for keeping inventories down and produc- 
tion flexible has not been limited to the automobile industry, but 
it seems to thrive here particularly, presumably because the 
structure of the productive process in the automobile industry 
and the existence of the parts industry afford particularly fav- 
orable conditions for this sort of buying.*° 

Where hand-to-mouth buying seems desirable, there cannot 
arise a strong incentive for integration. Undoubtedly here again 
we have to deal with a “short-run” argument, but with one of 
considerable weight for the present. Everything seems, for the 
moment, to be in favor of outside supply. Automotive Indus- 
tries, in their issue of July 30, 1927, made a survey of the situa- 
tion and found that the twenty-five largest companies of the 

* Automotive Industries, August 18, 1927: “Not so long ago it was not un- 
common for a car model to run two years, and companies like Dodge and Ford 
went along for several years without making important changes. Then the yearly 
model became general and now changes are frequently made on a semi-yearly 
basis.” 

* Automotive Indusiries, July 30, 1927: “The parts makers were never in 


better position to render service Most of them can now change produc- 
tion schedules more quickly and at less cost than the car manufacturers.” 


*” Hand-to-mouth buying was frequently discussed in various trade papers 
and economic journals during the summer of 1927. A short analysis can be found 
in System, May, 1927, by Maurice T. Copeland, and in the Harvard Business Re- 
view, July, 1928, by Fred T. Clark. In reference to the automobile industry, the 
practice has been discussed by all the trade journals, especially by Automotive 
Industries in the July and August issues, 1927. 
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automobile industry increased the quantity of their outside buy- 
ing to a marked degree during 1927." 

They purchased from independent parts makers the follow- 
ing percentages of their parts in July, 1927, as compared to 
January, 1926: 


January, 1926 uly, 1927 
(Percentage) (Percentage) 


Engines . oH wet” ee ee 28.8 
Clutches a ; gr Vale . 47.8 70.4 
Transmissions ; , : , , 2a 31.5 
ar » gos 33-4 
Steering gears . . . . . 63.5 69.9 


This seems to point in the direction of making use of an un- 
usually favorable condition for outside buying. Without doubt 
the pressure on the parts industry can be carried too far.** The 
parts makers will then, in the long run, have to answer with a 
rise in prices. But even then the advantages of low inventories 
and less machinery may outweigh for some time such rise in 
prices.** 

Thus the analysis of the process of production in the auto- 
mobile industry does not seem to furnish a strong argument for 
integration; seasonal fluctuation and frequent changes of models 
are unfavorable, and the favorable element of the necessity of 
even supply has been weakened by the perfection of the trans- 
portation system. However, the entire situation is based on the 
existence of an efficient and competitive parts industry; should 
important changes in its structure occur, the whole situation 
would be changed, and the long-run view might therefore even 
now look to integration. 

It appears, therefore, if we sum up the analysis of the sup- 

™ Compare also Seltzer, loc. cit., p. 61. 

™ Automotive Industries, September 2, 1927: “Too often vehicle manufac- 
turers have seen in hand-to-mouth buying simply a means to . . . . reduce their 
own costs by placing the entire burden . . . . upon their suppliers; .. . . if 
such practices continue prices must inevitably increase if parts makers hope to 
continue in business.” 

* Automotive Industries, July 2, 1927: “It appears that while cost to the 
buyer may have increased, his savings in lower inventory expenses have more 
than met the increase, so that the net costs of the finished product have been 
lowered, if anything, by hand-to-mouth buying.” 





INTEGRATION IN THE AUTOMOBILE INDUSTRY 165 


plies as well as that of the process of production, that there is no 
a priori way of deciding whether the industry “ought” to develop 
integration or not. The arguments against integration seem 
somewhat more weighty. Among them the impossibility of any 
fairly complete independence and the seasonal and technical 
changes of the productive process are inherent in the structure 
of the industry; the arguments arising out of the existence of 
the well-equipped parts industry may be only temporary, but 
have for the moment the greatest importance. But need for con- 
trol of one or more particular materials is always latently pos- 
sible and can in any individual;case lead to a distinct policy of 
integration. Whether this has happened and whether the policies 
adopted by the big producers are in keeping with these generali- 
zations will be discussed in the next paragraph. From what has 
been said about the industry in general, it has been made appar- 
ent that only very large-scale producers will be able to consider 
any policy of integration. 
Ii! 

The outstanding example whicu comes to every mind as soon 
as either the automobile industry or industrial integration are 
mentioned is of course the policy of the Ford industries. Inte- 
gration can be said to be part of the creed of Mr. Ford. Even 
here, though, integration is far from meaning a complete inde- 
pendence from outside suppliers. Mr. Ford states in Today and 
Tomorrow: We buy about twice as much as we manufacture 
ourselves.”** This statement gives a certain idea of the variety 
of automotive materials, if even the Ford industries which seem 
like a fully closed chain are to such an extent buyers in the open 
market. 

However, integration has certainly been carried very far by 
the Ford industries. They are mining iron ore, lead, and coal; 
they are coking the coal and turning the iron into steel in Ford- 
owned blast furnaces, to be further manufactured and machined 
in Ford-owned rolling mills, foundries, and machine shops; they 
quarry silica and make plate glass on a large scale; they own 
standing timber, lumber camps, dry kilns, and saw mills provid- 

™“ Henry Ford, Today and Tomorrow (1926), p. 3. 
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ing the wood for the bodies; furthermore they own textile mills, 
and factories for artificial leather, fordite, and wire.** The Ford 
factories proper machine an unusually large quantity of automo- 
tive parts themselves. Ford has also embarked on a tire manu- 
facture of his own which has just been emerging from the experi- 
mental state.** 

This organization certainly represents a highly developed in- 
tegration, a giant attempt to control and dominate the more im- 
portant of the materials, and a high degree of economic inde- 
pendence has thereby been pursued and achieved. The main 
question is now whether the Ford industries represent a develop- 
ment best suited to the automobile industry in general, and 
whether therefore they point the way which the other establish- 
ments will also have to follow sooner or later. It has to be 
asked whether there is any way of measuring the economic effi- 
ciency of the Ford integration in order to ascertain its advan- 
tages. 

Unfortunately, this last question has at once to be dismissed 
fo. lack of material. There are no figures available which would 
afford a basis for measuring the contribution of the integration 
of the enterprise to the Ford prosperity. There is merely the fact 
of this prosperity; but how much of it is due to the monopoly of 
skill held for so many years by Ford, and how much to the chain 
of industrial processes established by Ford, it is impossible to 
say. But even if we follow Mr. Ford in his creed*’ and assume a 
vast beneficiary effect of integration, there remains the fact that, 
considering size alone, the Ford industry differs to a very marked 


™“ The Ford Industries, 1926. 

* According to press reports in 1927. 

* It has to be emphasized that in dealing with the Ford integration we have 
in fact to deal with the results of an economic creed. At the time when Ford be- 
gan to develop his scheme of “economic independence” it was hardly possible 
to see whether the conditions of the automobile industry would be favorable for 
such a scheme. The emphasis on the “creed” character of the Ford integration 
scheme, however, must not be understood as indicating something which goes 
against economic reason and economic needs. Every great economic creation is 
not explicable by the “economic needs” of its time, but goes beyond them, and it 
may well be that the Ford integration with its eminently creative spirit is point- 
ing toward a new epoch of industrial development. But this does not lie within 
the limits of our analysis. 
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degree from the rest of the automobile industry. Ford, in fact, 
represents half of the automobile industry, and has done so for 
a long time. The Ford factories catered to a market in which 
they had a certain monopoly of skill. They drew unusually large 
profits and were therefore enabled to invest those profits freely, 
to carry out the large scheme of integration according to the 
plans of the leader. It is hardly conceivable that any other en- 
terprise should ever get into a position resembling the Ford po- 
sition either in size or in competitive situation; the automotive 
market is now too well divided to permit of the recurrence of so 
rapid an expansion. 

But apart from the difference in size, some of the arguments 
against integration have been less important for the Ford indus- 
tries: the seasonal fluctuation, and, even more so, the variety of 
models. As to the seasonal fluctuation, Ford has until recently 
enjoyed a market steadier than any of the other manufacturers, 
and could therefore keep up a steadier production all the year 
round than any of the other manufacturers. The large manufac- 
ture of replacement parts for the millions of Ford cars in service, 
too, helped to smooth out the production curve, and assembly 
plants all over the country reduced the storage problem to a 
marked degree.** Finally, the Ford dealers, having on the whole 
a better turnover than the dealers of other makes, were some- 
what more willing to take cars in the off season.*® 

As to the variety of models, the Ford industries have not 
been affected at all by the difficulties connected with frequent 
changes. The model T remained practically unchanged from 
1909 to 1927.*° Here, in fact, lies the most important difference 

* The establishment of assembly plants is only possible on a very large- 
scale basis of production. Besides Ford, only Chevrolet and Star have adopted 
the system. 


* Automotive Industries, February 19, 1927, gives some figures for the vol- 
ume of business transacted by Ford dealers and by dealers of other makes. The 
result is as follows. 

AVERAGE PER DEALER 
All Other Makes 
$30,225 
i 

“ There were some minor changes in 1924, which Ford discusses in Today 

and Tomorrow, p. 87. 
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between Ford and the automobile industry in general. An indus- 
try turning out, year in and year out, a standard product can lay 
more stress on the steady and even flow of material than on the 
flexibility of its organization. 

This, however, will change in the future. Since the Ford in- 
dustries changed their model in 1927 and seem to aim at the pro- 
duction of a car adapted to the prevailing style, the advantage 
resulting from uniform construction over a long period has been 
surrendered. With the introduction of the new model it became 
clear what a giant task it is to adapt an enterprise of the Ford 
size to changes in the model. The production of model T was 
stopped in May, 1927; the first models of the new car were not 
ready for display until November, 1927; and even in May, 1928, 
production schedules were not yet up to the schedules of the year 
before the change, which was already a year of slowly declining 
market.** 

For all this time the even flow of production through the 
whole chain of the Ford industry has been interrupted, and it is 
regrettable that there are no figures available as to the extent 
to which the Ford industries resort to sales to outside buyers and 


the extent to which they lay idle. Furthermore, the actual cost 
of changing the production apparatus has been tremendously 
high. According to a statement issued by the Ford industries, 
$15,000,000 had been spent for the changing of machinery 
“before a stroke had been done at the new model.’** It has 


“ James Dalton, in Motor (May, 1928), p. 32: “Improvements in the Ford 
situation have been disappointingly slow. By Herculean efforts production of 
cars now has been pushed up to around 1,900 a day, and desperate effort is being 
made to get it up to 4,000 cars a day by Fuly 15. There is small prospect, how- 
ever, that it can be done, and careful analysis of the situation indicates that it 
may be weeks later before this goal is reached.” The monthly Ford production, 
according to figures published in the Jron Trade Review, May 17, 1928, was: 
March, 1928, 12,000 cars; April, 1928, about 45,000 cars; and May, 1928, about 
57,000 cars. In 1925 Ford had an output of 1,990,000 cars, that is to say, an 
average monthly production of 166,000 cars. It appears, therefore, that even 
now, a full year after the abandonment of the old model, production schedules 
are far below the Ford “capacity.” Moreover, it has to be kept in mind that 
long before the final abandonment of model T, production had been slowing 
down. 

“ Ford News, September 8, 1927. 
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been estimated“ that the final cost of the shop changes will 
amount to at least $25,000,000, without taking into account the 
losses resulting from the loss of time during the reconstruction 
of the plants. It is impossible to say whether the integration built 
up in the prosperous years before has been an addition to the dif- 
ficulties, or not. Likewise it is impossible to say how this integra- 
tion will affect the future operations of the company, which, 
since the old “standard product” has been abandoned, will prob- 
ably endeavor to attain greater flexibility than heretofore. 

At any rate it appears from all that has been said that the 
Ford industries, in size, in structure, and in the character of their 
product, have differed so widely from the rest of the industry 
that the policies pursued by this company cannot serve as a “nor- 
mal” example for the rest of the industry. Moreover, the Ford 
enterprises have been pioneers in the great task of standardiza- 
tion throughout automotive production; they have been, to a cer- 
tain extent, educators of the general public, offering them their 
standard product at a price which silenced the demands of indi- 
vidual taste. They have now completed this task, and are joining 
the other automobile manufacturers in catering to a public want- 
ing to make its choice according to its taste. They have therefore 
entered a new epoch of their industrial life, which is perhaps 
closer to the situation of the rest of the industry. But since they 
enter this period with a highly developed integration, it is im- 
possible to compare their tendencies toward completing it with 
the tendencies which might arise in the other enterprises. 

The automobile industry has one other unit of very great 
size, though of a very different structure: the General Motors 
Corporation. The Corporation is a combine of some twenty-two 
separately incorporated operating units, mot counting the sales, 
exports, financial, and overseas enterprises.“* Of those twenty- 
two companies, six are automobile factories proper. They are by 
far the largest units. Then there is the General Motors Corpora- 
tion of Canada Ltd., manufacturing and selling cars in Canada 

“F. L. Faurote, “An Estimate of the Cost of Change from Model T to 
Model A,” Iron Age, April 19, 1928. 

“ General Motors Corporation, Annual Report, 1927. 
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and the British Empire. Of the remaining fifteen units, two, the 
Delco Light and the Frigidaire companies, are manufacturing 
products which have no connection with automotive production, 
and one, the United Motors Service Company, Inc., is a service 
and distributing organization for motor accessories and is not 
engaged in manufacture. The remaining eleven units are parts 
factories.“ 

One of these units, the Fisher Body Corporation, is out- 
standing in size. The General Motors organization, which had 
since 1919 held a large part of the Fisher Body Corporation 
stock, absorbed it into its own organization in 1926.** The Fish- 
er Body Corporation consists of several body-building plants, 
factories for plate glass and hardware, and lumber mills.*’ Thus 
the Fisher Body Corporation developed for itself a chain of in- 
tegrated industries reaching down to the raw materials, and un- 
doubtedly General Motors achieves a considerable control over 
important materials through the Fisher Body Corporation. 

Of the other ten parts factories, nine manufacture fully man- 
ufactured parts, units, and accessories such as spark plugs, start- 
ing and lighting systems, stearing gears, wheels and parts there- 
of, radiators, differential gears, bearings, transmissions, springs, 
and machined crank shafts. One unit, the Saginaw Product Di- 
vision, an enterprise of medium size, is manufacturing gray iron 
and malleable castings.** 

It appears at once from this survey that the General Motors 
type of expansion toward the materials differs very strongly from 
the Ford integration. There is apparently no attempt of any size 
to build up a chain of production toward the raw materials, ex- 
cept through the special organization of the Fisher Body Cor- 
poration, which is concerned only with body-building. The sur- 
vey gives the impression that the parts factories inclosed in the 
General Motors Corporation have been “special bargains” in the 
sense that they probably have been taken over for some special 

“General Motors, Annual Report, 1927, and “Plants and Products of Gen- 
eral Motors,” General Motors Information Service Booklets, 1927. 

“«“The Fisher Body Corporation,” General Motors Information Service 
Booklets, 1926. 

“ Annual Report, 1927. * Ibid. 
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economic or technical reason, for patent control purposes or the 
like, rather than as a part of a general integrating policy. The 
establishments do not feed into each other from several stages of 
production, and the choice does not seem to indicate a definite 
program of control of materials. 

This, in fact, is quite explicable and well in keeping with the 
general conclusions of the preceding paragraph. Vertical combi- 
nation seems to be limited to cases of special need; and as to a 
general program of control, General Motors, with its large size, 
is in a position to exert effective control without owning or domi- 
nating the supplying industries. It is therefore in an excellent 
position to make use of the advantages offered by the independ- 
ent parts industry. 

But there is a paragraph in the 1926 Annual Report which 
reads: “In dealing with production problems of the magnitude 
under discussion, it becomes more and more difficult as volume 
increases to obtain from outside suppliers the quality, price, and 
operating efficiency essential to maintain the Corporation’s posi- 
tion. Therefore, it becomes desirable that the Corporation should 
manufacture more of those products which it uses if it is to prop- 
erly protect its position.” 

Here a program of integration has been clearly expounded. 
One may safely say that it has not yet been put into operation, at 
least not on a scale which matches the car manufacture of the 
Corporation. But the General Motors organization of semi-inde- 
pendent companies bound together by financial and administra- 
tive co-operation can easily link up new enterprises and can 
doubtlessly put the scheme into operation if it wishes to do so. 
The fact that the operating units keep their corporate independ- 
ence makes it somewhat less of a problem to acquire parts fac- 
tories and set them to work on their “optimum” scale of produc- 
tion, because they can sell to the other General Motors factories 
as well as to the open market, and those parts factories which 
belong already to the General Motors group do indeed sell to 
outside buyers.“ 


“Donaldson Brown, vice-president, General Motors Corporation, “Decen- 
tralized Operations with Co-ordinated Control,” General Motors Information 
Service Booklets (1927), p. 1. 
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Here, as well as in the case of the Ford industry, we have to 
deal with a unique situation. There is, first, the extremely flexi- 
ble organization of the General Motors corporation which in- 
vites experiments in expansion. The units joining the General 
Motors Corporation retain, so to speak, their economic personal- 
ity to a marked degree, and their entrance into the General Mo- 
tors concern does not necessarily imply a change of their eco- 
nomic structure and activities. Thus their assimilation and adap- 
tion to the special purposes of the General Motors Corporation 
can be effected very gradually, and less of a risk seems to be in- 
volved therewith than if the new units had to change their struc- 
ture at once in conformity with the needs of the Corporation.” 

Furthermore, General Motors has built up a gigantic system 
of administration which molds the semi-independent companies 
into one great net of financial, operating, sales, and administra- 
tive co-operation. This system continuously furnishes an incen- 
tive to extend the organization of the corporation over a still 
larger area and a still bigger number of units, since the additional 
cost in linking up a new enterprise to this system is small in com- 
parison with the benefits in management and the savings which 
may be derived by using the central organization for the pur- 
poses of the new unit." Finally, there is the fact that a unit 
of the size of the General Motors Corporation possesses so strong 
an expansion power that all the possibilities of expansion will 
naturally be tried. 

As to the rest of the industry, it has already been argued that 
for small or medium-sized firms even an attempt at integration 
is out of the question. There remains, however, a group of par- 
ticularly large-scale independent producers apart from Ford and 
General Motors. To this group belong the firms of Chrysler, 
Dodge, the Durant Concern, Hudson-Essex, Studebaker, and 

* All through the history of the General Motors Corporation its flexible 
organization has led to an easy assimilation of new enterprises. Compare Selt- 


zer, loc. cit., p. 154, who relates that in 1908-10 the General Motors Company al- 
ready consisted of twenty-six different units. 


"The advantages of central management as an incentive for integration 
have been discussed by L. K. Frank, loc. cit., p. 186. 
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Willys-Overland.” Of these firms, only Studebaker, and to a 
limited extent Willys-Overland, have ever attempted to extend 
factory-owned manufacture of half-manufactured products; the 
others have acquired body factories but have never shown any 
marked tendency for a more extensive scheme of integration.” 
Willys-Overland does an exceptionally large amount of machine- 
shop and foundry work,‘ and Studebaker proclaims as a special 
policy that while they buy all raw materials and half-manufac- 
tured products which come from other industries—that is to say, 
iron, steel, aluminum and other metals, leather, textiles, lumber, 
glass, and tires—with the exception of these purchases they man- 
ufacture in a complete chain, do all their own forging, stamping, 
and machining, and build their own parts units." This Stude- 
baker scheme is, as far as this group of producers is concerned, 
the only example of a deliberately planned integration, and even 
this stops before reaching the raw materials. 

It is, however, not possible to compare the development of 
the Studebaker Corporation with the other enterprises in order 
to determine the effect of integration, since no material for such 
a comparison is available. The figures which are available are of 
too general a nature to afford any basis for conclusions as to the 
influence and significance of integration. Thus it can only be said 
that but one of the large-scale independent producers has ever 
tried a scheme of integration, and that even that is not a scheme 
of very extensive “control.” The general conclusions drawn for 
the medium and small firms seem, therefore, to hold true even for 
this group of large producers: integration in the automobile in- 
dustry is so gigantic a proposition that even manufacturing units 
of very large size cannot put them into operation, and only the 
two or three leading units can experiment with comprehensive 
schemes of integration. 

We may now sum up the analysis of the policies adopted by 
the manufacturers. The Ford industries provide the only exam- 

™ Compare note 25. 

"See Moody’s Manual of Industrials, 1927. 

“ Ibid., 1926, p. 2384. 

“ Erskine, History of the Studebaker Corporation, 1926. 
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ple of a far-reaching integration adequate to the original line of 
production. General Motors announces a policy of integration 
for the future and it seems to be the only unit besides Ford which 
is able to carry out such a scheme; throughout the rest of the 
industry, even including large producers, no scheme of integra- 
tion is likely to be carried out. At most there will be a restricted 
measure of vertical expansion where technical or special eco- 
nomic reasons make it urgent or unusually tempting. 

Confronting these facts with our conclusion that theoretical 
analysis fails to suggest any very definite tendency in favor of 
integration, we find that the only tendencies to integration in 
practice arise in the two largest units, and there for reasons pe- 
culiar to each unit. But since neither Ford nor General Motors is 
by any means typical of the industry, we may conclude that 
backward integration will, as far as the automobile industry as a 
whole is concerned, be less important as an expansion policy than 
horizontal expansion and forward integration. 

Eva FLUGGE 


New Yorx City 





FEDERAL REGULATION OF RAILWAY SECURITIES 
UNDER THE TRANSPORTATION ACT OF 1920 


FTER a number of years of agitation for and against the 
Aw regulation of railway securities, the exclusive 
wer to regulate the issuance of securities of interstate 
railroads was intrusted to the Interstate Commerce Commission 
by the Transportation Act of 1920 (the Esch-Cummins bill). 
Briefly stated, Section 20a of this Act renders it unlawful for any 
interstate railroad company to issue any securities, directly or 
indirectly, unless the Commission finds, upon investigation, that 
such issue is for some lawful object, is within the corporate pur- 
poses of the company, is compatible with the public interest, and 
is reasonably necessary and appropriate for such purpose. This 
definitely transfers such regulation from the states to the federal 
government, where it properly belongs. 

Section 20a of the Act of 1920 must not, however, be con- 
sidered as an enactment standing by itself, but rather as an in- 
tegral part of a comprehensive system of regulation of interstate 
commerce and interstate carriers. Congress rightly considered 
that the most essential and vital object of regulation was to bring 
about an adequate transportation service, and that the credit of 
the carriers was the foundation upon which railroad service 
rested. In order that such credit might be re-established after 
the period of federal operation, Congress, in 1920, adopted sev- 
eral measures, and among them was the regulation of security 
issues. Such regulation was provided as a necessary part of the 
constructive program whereby the Transportation Act of 1920 
sought to build up the railway systems of the country so that 
they would be in a position to handle the increasing amount of 
traffic which was and is being offered them. 

A study of the work of the Finance Bureau of the Commis- 
sion since June 28, 1920, when Section 20a went into effect, 
shows that they have been requested to authorize the issuance of 
nearly every kind of railroad security. The amount of each of 
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the principal types authorized each year, as well as the total of 
each from 1920 to 1927 and the grand total of all types of se- 
curities authorized during that period, is shown in Table I. 

The purposes for which these securities were authorized fall 
into the following general classes: 

I. The acquisition of property—Securities representing a 
permanent addition to the facilities of the railroad issuing them, 
such as for the purchase of rights of way and other real estate; 
the acquisition of the property or securities of related systems 
and the construction of new lines or extensions or their comple- 
tion. This classification would also include securities issued for 
the purpose of obtaining rolling stock and for the improvement 
of facilities or properties. 

II. For certain financial purposes —This would include se- 
curities issued for the following purposes: (a) As collateral se- 
curity for notes that may be issued under paragraph (9) of 
Section 20a; (5) for delivery to the secretary of the treasury of 
the United States as security for a loan from the United States 
under Section 210 of the Transportation Act; (c) in payment of 
sinking-fund advances made by others for the redemption of 
general mortgage bonds; (d) in-exchange for bonds of certain 
subsidiaries; (¢) in satisfaction, release, or assignment of judg- 
ments in connection with the consummation of a plan of financial 
readjustment; (f) to be held in the treasury of the applicant 
subject to the orders of the Commission; (g) to cover current 
indebtedness now held in open account. 

III. The maintenance of the carrier's services.—This class 
includes securities issued in order to obtain working capital or 
to pay general operating expenses. 

IV. In connection with the refunding, exchanging, redeem- 
ing, purchasing, retiring, or paying of certain underlying bonds 
or other funded debt or obligations of the parent or subsidiary 
company. 

V. For the reimbursement of the carrier’s treasury for lia- 
bilities incurred or advances made from income, or from other 
money in the treasury.—This class includes securities issued in 
order to capitalize investments in road and equipment, such as 
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for additions and betterments and to provide for further im- 
provements; for the construction of new lines and for the ex- 
penses of organization. Under this class two kinds of securities 
are found: (1) Securities issued to be sold and the money de- 
posited in the carrier’s treasury. (2) Capital stock to be dis- 
tributed in place of a cash dividend. 

The statute requires that carriers must not only secure the 
authorization of the Commission for the issuance of securities, 
but likewise must secure approval of the assumption of obliga- 
tions or liability with respect to the securities of others. The 
authorized assumptions deal mostly with the relations between 
a parent corporation and its subsidiaries, such as acting as a 
guarantor of bonds to be issued by a subsidiary in connection 
with the funding of advances made by the parent company, or 
in connection with the equipment-trust certificates of a sub- 
sidiary. 

After an issue of securities has been authorized by the Com- 
mission, it keeps close check upon the disposition made of them 
and the application of the proceeds as required by the statute. 
The carriers are required to report on these matters every six 
months, and these reports are referred to when new applications 
are received. Frequently information contained in the filed re- 
ports influences the Commission’s decision with respect to the 
issuance of new securities for which application is made. 


THE JURISDICTION OF THE COMMISSION 


One of the first problems that faced the Commission after 
Section 20a became effective was the question of state rights. 
Some carriers, in filing applications for permission to issue se- 
curities or assume obligations, had ignored the state authorities. 
Certain states contended that since the applicant was a railroad 
corporation organized and existing under their laws—not a fed- 
eral corporation or creature of the federal government—the 
Commission had no jurisdiction in any way so far as its security 
issues were concerned.’ The following decisive statement was 
made by the Commission to settle this point: 


* Interstate Commerce Commission, Reports, LXV, 764, 787, 790 
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It is well settled that common carriers by railroad engaged in interstate 
commerce, although organized and existing as state corporations, are never- 
theless subject to the Commiission’s jurisdiction. Paragraphs 7 of Section 
200 of the Act confers exclusive and plenary jurisdiction upon the Commis- 
sion to authorize the issue of securities by such carriers and it is provided 
therein that a carrier may assume obligations and liabilities or issue securi- 
ties without securing the approval of other than the Commission. Para- 
graph 2 of Section 20a provides that it shall be unlawful for a carrier by 
railroad to issue securities, even though permitted by the authority creating 
it, unless and until, and then only to the extent that the Commission author- 
izes such issue.” 


Another contention of some state Commissions, particularly 
that of Texas, was that the applicant carrier was subject pri- 
marily to the jurisdiction of the state commission and that the 
issue of the proposed securities should not be authorized by the 
Interstate Commerce Commission until that commission (the 
state commission) had determined that the issue would not be in 
violation of the laws of the state. It was urged that the Inter- 
state Commerce Commission entertained no jurisdiction in the 
matter prior to such determination by the state commission, or, 
in the event that jurisdiction was entertained, that the order be 
so conditioned as to assure compliance with any applicable pro- 
visions of the laws of the state in question.* The following state- 
ment was made in answer to this argument: 

Upon application to us for authority to issue securities by any carrier 
subject to the provisions of section 20a of the Interstate Commerce Act, it 
is our duty to proceed with the investigation, required by the statute, of the 
purposes and uses of the proposed issue and the proceeds thereof. Appro- 
priate authorities of each State in which the applicant carrier operates have 
the right to make such representations before us as they may deem just and 
proper for preserving and conserving the rights and interests of their people. 
Following our investigation, we are by order to grant or deny it in part, or 
to grant it with such modifications and upon such terms and conditions as 
we may deem necessary or appropriate to the finding made upon our investi- 


We believe that a condition intended to make the exercise of authority 
granted us dependent upon the subsequent investigation by the State com- 
mission is not a condition such as we are authorized to impose by paragraph 

* Ibid., 534, $44, $56, $$9, $62, 565, 568; LXVII, 198; LXX, 322. 

* Ibid., XCIV, 775, 780, 805, 821; XCIX, 18, 31, ror, 427. 
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(3) of section 20a, because plainly incompatible with the provisions of 
paragraphs (7) in which the jurisdiction conferred upon us is expressly de- 
clared exclusive and plenary.‘ 

The Commission has, however, adopted a very reasonable 
attitude in taking into consideration the laws of the interested 
states, and sometimes requires changes to be made in the pro- 
posed financial plan so as to comply with those laws.° For ex- 
ample, the application of the Pittsburgh & West Virginia Rail- 
way Company for authority to issue capital stock at less than 
par disclosed that the laws of one of the states in which it oper- 
ated (Pennsylvania) provide, in substance, that capital stock of 
railway companies must be issued at not less than par, either in 
cash or in value of property or services exchanged. In this case 
the Commission held: ‘Without determining to what extent our 
power with respect to an issue of securities is affected by the 
limitations of State regulation, it is our thought that in this mat- 
ter we should be governed by the policy of the State law.”* On 
the other hand, where the objection voiced by the state author- 
ities rests only upon their wishes or opinions, the Commission 
does not give the matter much consideration, although a hearing 
is held when necessary as required by law, and does not hesitate 
to refuse any suggestions made. This is particularly so when 
nothing can be found in the carrier’s charter or the laws of the 
state or states concerned to substantiate the claims of the state 
commissions.” 

The last word will not be said on this question, of course, 
until the matter is brought before the United States Supreme 
Court; but as an administrative body it is not for the Commis- 
sion to question the authority of Congress, but it must act in ac- 
cord with its evident intent, leaving to the courts the determina- 
tion of the validity of their action. The Transportation Act of 
1920 is framed in plain language and contains no condition, 
either expressed or implied, that its administration is subject to 
the limitations of state authority. The rule which has governed 
before, that when the federal government has moved into an area 

* Ibid., XCIV, 747. 

* Ibid., LX XIX, 323; XXCII, 745; XC, 141; CXT, 457. 

* Ibid., XCII, 704. * Ibid., XCVI, 213. 
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which, by the Constitution, it has a right to control, it will be 
held to have taken entire authority over that area, will no doubt 
be followed here. As an element of the power to “regulate com- 
merce,” this assumption of control over railroad securities 
should, and probably will, be held to have removed from the 
states such power of control as they previously exercised. This 
was, without doubt, the intention of the Act. 

Moreover, the United States Supreme Court in various deci- 
sions since the passage of the Transportation Act of 1920 has 
recognized that act as a new departure in federal legislation as 
related to the railroads of the country, marking the beginning of 
a constructive policy looking to guarding the interests of the rail- 
roads as well as those of the shippers and other users of railroad 
services.* In the case of the Dayton-Goose Creek Railway vs. 
The United States et. al., the Court said, among other things: 

The new act seeks affirmatively to build up a system of railways pre- 
pared to handle promptly all the interstate traffic of the country. It aims 
to give owners of railways an opportunity to earn enough to maintain their 
properties and equipment in such a state of efficiency that they can carry 
well this burden. To achieve this great purpose it puts the railroad systems 
of the country more completely under the fostering guardianship and con- 
trol of the Commission, which is to supervise their issue of securities, their 
car supply and distribution, their joint use of terminals, their construction 
of new lines, their abandonment of old lines, and by the proper division of 
joint rates, and by fixing adequate rates for interstate commerce, and in the 
case of discrimination, for intrastate commerce, to insure a fair return upon 
the properties of the carriers engaged When the adequate mainte- 
nance of interstate commerce involves and makes necessary on this account 
the incidental and partial control of intrastate commerce, the power of Con- 
gress to exercise such control has been clearly established. 


In at least one instance a state supreme court—Wisconsin—has 
upheld the contentions of the Commission and has stated that: 
“It was the intent and meaning of Section 20a of the Transporta- 
tion Act of 1920 that Congress should assume exclusive control 
over such securities and that Section 20a is constitutional.’”” 


* Wisconsin R.R. Commission vs. C.B. & Q. R.R. Co., 257 US. 563. New 
England Division Case, 261 US. 184. Dayton-Goose Creek Ry. Co. vs. The Unit- 
ed States et al, 263 US. 456. 


* Minneapolis, St. Paul & SSM. Ry. vs. Ry. Comm. (Wis.), 197 N.W. 352. 
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The carriers have apparently adopted the axiom “Better 
be safe than sorry,” so it has been necessary from time to time 
for the Commission to point out that certain financial matters 
cannot be considered as coming within their jurisdiction. For 
example, it has been stated that the Commission has no jurisdic- 
tion over the assumption of liabilities or the issue of securities 
by a carrier which is a common carrier by water, and not a “com- 
mon carrier by railroad,” or otherwise a “carrier” within the 
meaning of Section 20¢ of the Act.”® Also that a transfer of stock 
from one party to another does not fall within the purview of 
Section 20a, and that authorization for the same by the Commis- 
sion is not required.* Nor does the execution of a mortgage 
under which bonds are later to be issued come within the Com- 
mission’s jurisdiction.** On the other hand, the Commission has 
had to point out to carriers that the delivery of dollar bonds in 
exchange for sterling bonds in a refunding operation involves the 
issuance of securities and so comes within the meaning of the 
section.** Also that an increase in the dividend rate on preferred 
stock is a matter within their jurisdiction.** 

The requirement in the statute that the issue of securities 
must be for a lawful object “within its corporate purpose” seems 
to recognize state authority so far as it is expressed in the charter 
of the company. An application for a security issue to be used 
for purposes not contemplated in the charter granted by the 
state, even though the purpose were a lawful one, would appar- 
ently have to be denied by the Commission. The practice seems 
to be to examine most carefully the charter of the railroad com- 
pany, including in most cases the general incorporation act under 
which the charter is granted, for the purpose of ascertaining 
whether the issuance of securities requested is within the pow- 
ers of the corporation or is ultra vires. In some cases the Com- 


* Interstate Commerce Commission, Reports, LXXI, sos. 
™ Ibid., LXX, 556. 

* Ibid., XCIV, 801, 831; XCIX, 23, 27, 31, 151. 

* Ibid., LXV, 735, 739. 

* Ibid., LXXII, 473. 
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mission has required a carrier to amend its charter to provide 
for the proper issuance of certain securities which are part of a 
general plan for financing.** 


THE APPLICATION OF THE LAW TO PROBLEMS 
OF RAILROAD FINANCING 

In passing upon the applications of carriers it is the practice 
of the Commission to base its findings in each case upon the 
particular circumstances and facts presented therein, which may 
vary from those of every other case. Its decision in one case, 
therefore, may not fairly be taken as a precedent in any particu- 
lar later case, but it has formulated certain standards of financial 
conduct to which the carriers are wise to adhere in presenting 
applications. 

Capitalization Although authorities do not agree on just 
what should be considered the proper basis for railroad capitali- 
zation, the Commission is very careful to guard against even an 
appearance of overcapitalization. In several cases it has stated 
that the “issue of the full amount of capital stock for which au- 
thority is sought is denied where it would result in excess stock 
over the total investment in road and equipment.’** Where the 
expenditures proposed to be capitalized do not equal the amount 
of securities for which authorization is sought, the Commission 
will authorize the issuance of that amount of bonds equal to the 
expenditures actually made, and will defer action on the remain- 
ing bonds until the applicant shows that additional expenditures 
have been made.** The Commission will not permit the purchase 
of one carrier by another at any sum in excess of the actual cost 
of building the line, or permit the purchasing carrier to write 
into its investment accounts any sum in excess of such cost.** 

The Commission’s opinion with respect to the issuance of 
securities representing a permanent addition to the facilities of 
the railroad issuing them is well stated as follows: 

Where bonds are to be issued by carriers in respect of expenditures for 
additions and betterments, the public interest would seem to require that 

* Ibid., CV, 263; XXCVI, 122. 

* Ibid., LXXVI, 663; XXCII, 3509. 

™ Ibid., XCIV, 348; CV, 402. * Ibid., LXX, 328. 
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the amount of bonds does not exceed the amount of additional assets of a 
capitalizable nature, as shown by the net amounts charged to appropriate in- 
vestment accounts in conformity with the accounting classification pre- 
scribed by us. It would not be in the public interest to authorize the issue 
of bonds in respect of any part of expenditures, which, by reason of compli- 
ance with our accounting requirements, are shown to have been in the nature 
of the replacement of property retired or destroyed.'* 


In one case the carrier argued that the requirement of com- 
patibility with the public interest was fully met by a showing 
that the physical value of its property equaled or exceeded a pro- 
posed capitalization; and that even though it might appear cer- 
tain that the proposed capitalization would soon result in a re- 
ceivership, the Commission was required by law to approve an 
application for a proposed issue of securities where such a show- 
ing was made. In other words, the carrier contended that the 
law contemplated that the Commission would consider only the 
element of physical value of the property in determining what 
should constitute proper capitalization, and that such elements 
as commercial value, earning capacity, etc., should be disregard- 
ed. To this argument and contention the Commission rightly re- 
plied that they were clearly refuted by the plain language of the 
Act which gave them power, by their order, to grant or deny any 
application as made, or grant it in part and deny it in part, or 
grant it with such modifications and upon such terms and condi- 
tions as the Commission may deem necessary and appropriate.” 

In the case of a refunding operation a carrier which receives 
money in excess of the amount necessary for the payment of the 
maturing securities should use such excess, in most cases, for 
capital purposes which will not “‘be hereafter used as a basis for 
capitalization.”** Where a refunding operation would involve 
the continuance of very heavy charges, the Commission usually 
denies the authorization, holding it as not compatible with the 
interests of either the applicant or of the public, particularly 
where the record discloses no facts tending to show that the pros- 


* Ibid., XCIV, 311. 
* Ibid., XCIX, 357. 
* Ibid., XCIV, 634. 





FEDERAL REGULATION OF RAILWAY SECURITIES 185 


pective earnings or the operating ratio of the applicant will be 
likely to improve.** 

The question frequently arises as to just what assets may be 
considered as capitalizable by means of a stock dividend or 
through the sale of securities the proceeds of which are to be 
turned over to the carrier’s treasury. The Commission has had 
occasion to make some very plain statements in this connection. 
“Capitalizable assets” are defined as those which have been pro- 
vided and which are intended for continuing productive use in 
the service of transportation.** The nature of the assets which a 
carrier seeks to capitalize is therefore of considerable impor- 
tance. Numerous cases involving the issuance of stock dividends 
have been before the Commission, and their opinion in the mat- 
ter may be summarized as follows: (1) The contention some- 
times made by carriers that they have the absolute legal right 
to distribute their entire surplus, regardless of the assets of 
which it consists, as a stock dividend is not recognized by the 
Commission.** (2) Before authority is granted for the issuance 
of capital stock as a dividend the evidence must establish satis- 
factorily that the value of the applicant’s road and equipment, 
plus a proper sum for working capital and for materials and sup- 
plies, exceeds or equals the present capitalization of the appli- 
cant. Unless this is shown the right to issue a stock dividend will 
be denied.** (3) Authority to issue stock dividends should not be 
requested by a carrier until the expenditures, which it is desired 
to capitalize, have been actually made. Authority will not be 
granted to a carrier to issue stock dividends from time to time as 
further expenditures are made from income for additions and 
betterments or for other purposes.” (4) Ordinarily a carrier 
may properly capitalize investments in the stock of another cor- 
poration where, and only where, the latter is the owner of op- 
erated railway property and the carrier’s holdings are sufficient 
and essential to give it control of that corporation and it ap- 
pears that such control will probably be permanent.” 

* Ibid., LXVII, 400. * Ibid., LXX, 323. 

* Ibid., LX XTX, 46s. * Ibid., LXX, 322. 

* Ibid, LXXVI, 78. * Ibid, LXXVI, 718. 
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In accordance with these principles the Commission has de- 
clined to permit capitalization of items held for depreciation and 
insurance in casualty reserves the establishment of which im- 
plies that they will be needed for future replacement,”* nor can 
deferred and current assets (other than cash and materials and 
supplies), such as demand loans, time drafts, deposits, rents re- 
ceivable, etc., be regarded as capitalizable, since such assets 
should be regarded as flexible and pertaining to the current op- 
erations of the carrier.*® Despite the refusal of the Commission 
to permit certain assets to be capitalized, it is interesting to note 
that such action need not affect the right of the carrier to earn- 
ings. Under the present law the return which a railroad corpora- 
tion is permitted to earn is based on the value of its property 
“held for and used by it in the service of transportation,” and 
not upon capitalization.” Therefore, as the Commission has in- 
timated from time to time, if a carrier is lawfully entitled to 
earn a return upon the fair value of property which may be ac- 
quired out of surplus, this right will persist whether or not capi- 
talization of such assets is permitted. 

The Commission has not confined itself to saying only what 
may not be considered as a basis for capitalization, but has at 
times stated what assets are acceptable for that purpose, as for 
example: Parcels of real estate acquired by a carrier for railroad 
purposes and portions of which are in partial use, and all of 
which the carrier intends ultimately to use.** Likewise it has 
been held that, in order to encourage the construction and use of 
union stations and joint terminals, a carrier may properly be al- 
lowed to capitalize its actual holdings in the stocks of such com- 
panies, whether or not such holdings give it control.** It has also 
been held that where funds represented by cash and special de- 
posits set aside for the purchase of equipment are beyond the 
carrier’s control, except for the purpose for which set aside, they 
may be regarded as capitalizable assets.** 

* Ibid., XXCVI, 818. * Ibid., 137. 

* Section 15a, Transportation Act of 1920. 

™ Interstate Commerce Commission, Reports, LX XIX, 465. 

* Ibid., LXXVI, 718. * Ibid., XXCVI, 713, 818; LX XIX, 92. 
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The type of security to be issued.—The decision as to the 
particular type of security which shall be issued in connection 
with any proposed plan of financing, whether stock or bonds, is 
generally left to the carrier’s board of directors, as it should be. 
In one or two cases, however, the Commission has taken occa- 
sion to point out the dangers inherent in the issuance of large 
amounts of terminable mortgage bonds with foreclosure rights 
by railroads, since they are not in a position to return capital 
once it has been invested in the same manner as other types of 
businesses, but, on the contrary, are always engaging more cap- 
ital. When a railroad, therefore, undertakes to pay a considera- 
ble sum of money at a fixed date under the terms of a mortgage 
it can pay the maturing obligation, as a rule, only by raising new 
capital. This is generally brought about through the operation 
known as “refunding.” When, therefore, a railroad is in a posi- 
tion to sell its capital stock, the Commission feels that it should 
do so, under ordinary circumstances, since increasing the amount 
of stock relative to funded debt increases the safety, since such 
an operation makes no addition to fixed charges. The effect of 
financing with stock, the Commission feels, should be to im- 
prove the credit of the railway company and to enable it to bor- 
row on more favorable terms in the future. 

Avoiding delay in the sale of securities——In discussions of 
the subject of security regulation before the passage of the 
Transportation Act of 1920 many railroad men and bankers laid 
much stress upon the importance of being able to act promptly 
in order to take advantage of a favorable market in selling se- 
curities, and upon the serious effect of the delay required by the 
necessity of obtaining the approval of the Commission in each 
case. Experience has shown that this danger was more apparent 
than real, for the average time required to secure the Commis- 
sion’s approval has been about thirty days. This average is 
higher than it should be, due to the fact that some carriers fail 
to furnish complete information when filing their applications. 
Where all data are furnished by the carrier with its original ap- 


* Ibid., LX XII, 658; LXXI, 281; CV, 748; CXVII, 460. 
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plication, the average time consumed in securing the Commis- 
sion’s approval is cut down to between fifteen and twenty days. 

Two methods of avoiding even the slight delay just men- 
tioned have developed. The first is for the carrier to make ar- 
rangements for the sale of the securities in advance, subject to 
the approval of the Commission. The second method is for the 
carrier to obtain the Commission’s approval of an issue of secur- 
ities without making any definite arrangements for their sale, 
simply stating that they will be sold in the open market or 
through certain brokers or bankers at par or not less than a cer- 
tain percentage of par and accrued interest, with a selling com- 
mission of not to exceed a certain percentage. Until the securi- 
ties in question are finally sold, the carrier generally requests 
permission to use them as security for short-term notes if it 
should so desire. When the market is right for their sale no delay 
is encountered. When authorizing the sale of securities under 
this method the Commission usually limits the time for their sale 
at the price mentioned to a period not later than one year from 
the date of the original order regarding any particular applica- 
tion. 

When the first method for avoiding delay is used, the price 
at which the securities shall be sold has, as a rule, been informal- 
ly agreed upon between the Commission’s Bureau of Finance 
and the interested carrier. This is not to bind the carrier or the 
Commission in any way, but is intended to obviate the danger 
of the Commission objecting to the offering price. At the same 
time, after such informal conversation or agreement, the appli- 
cant must not assume that no objections or difficulties connected 
with the application will arise or be recognized by the Com- 
mission.** 

Large issues of securities are generally advertised in the 
newspapers before the formal applications have been filed with 
the Commission and several weeks in advance of the issuance of 
the order authorizing the issue of the securities in question. In 
this connection the Commission has taken occasion to issue a 
warning as follows: “While the law does not prohibit such a 


* Ibid., CV, 537. 
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conditional sale in advance of approval of an issue of securities, 
carriers should realize that we shall not be controlled in our ac- 
tion by representations that failure to accord approval of issues 
so sold will result in disturbances or disarrangements of plans 
based on anticipated approval.””** 

The question of delay in securing the approval of the Com- 
mission is partly provided for by the Act in the exemption of 
short-term note issues” from the regulatory power of the Com- 
mission under Section 20a. In the words of the Commission this 
“Was in recognition of the necessity of leaving to the carrier, to 
enable it to quickly and easily meet current financial needs, a 
certain leeway, a freedom of action within proscribed limits, in 
the negotiation of short-term loans. This exemption, however, is 
confined wholly to the short-term notes themselves, and does 
not extend to securities which the carrier may desire to pledge 
as security for such notes.”** In this connection, however, the 
Commission has ruled that it is obvious that freedom of action 
in the negotiation of short-term notes would be substantially 
curtailed if, before each issue of such notes, it were necessary to 
obtain an order authorizing the pledge of bonds to be offered as 
security therefore. The necessity for such loans cannot always 
be foreseen, and the opportunity to make them on favorable 
terms might be lost during the delay incident to receiving au- 
thorization. “Advance authorization of the pledge of bonds as 
security for short-term notes is in harmony with paragraph (9) 
of Section 20a of the Act.’** When bonds are pledged as securi- 
ty for note issues, the Commission has ruled that the notes should 
be in a ratio based on the prevailing market price of the bonds 

* Ibid., LXV, 172. 

* Par. 9, Section 20a, provides that the provisions of the section shall not 
apply to notes to be issued by the carrier maturing not more than two years after 
the date thereof and aggregating (together with all other then outstanding notes 
of a maturity of two years or less) not more than 5 per cent of the par value of 
the securities of the carrier then outstanding. In the case of securities having no 
par value, the par value for the purpose of this paragraph shall be the fair market 
value as of the date of issue. In any subsequent funding of these notes the provi- 
sions of the section respecting other securities apply. 

™ Interstate Commerce Commission, Reports, LXVII, 10. 

” Ibid. 
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rather than on their par value.*® It has been the policy of the 
Commission to require pledged securities in most instances to be 
from 115 to 125 per cent of the amount of the notes. The exact 
nature of the collateral must be made known to the Commission, 
as general authority to pledge as collateral: “bonds, stocks, or 
other securities of any and every character and description which 
are or may hereafter be held in the treasury of the applicant” 
will not be issued.** 

It would appear that federal control has not unduly re- 
stricted the carriers in taking advantage of favorable situations 
in the money market, and the tendency seems to be toward even 
quicker action on security applications as they come up for con- 
sideration. The carriers seem to feel that the Commission gives 
as prompt attention to applications as is possible from such a 
regulatory body, and this opinion is shared by the bankers. All 
government regulation tends to bureaucracy, delay, undue ex- 
pense, and waste of time by all parties concerned. The Finance 
Committee (Division IV of the Interstate Commerce Commis- 
sion) is, however, doing all it can, considering that it is handi- 
capped by limited appropriations. 

The Commission’s control over offering price —Nothing is 
said in the Transportation Act of 1920 as to the price at which 
securities may be issued and sold, although in passing upon se- 
curity issues one of the principal duties of the Commission is to 
see that the additional capital required by the carriers is secured 
at the lowest possible cost to them. It is for this reason that the 
offering price and arrangements made for sale to the bankers 
and public are so carefully scrutinized. 

The usual practice is for the carrier to make arrangements 
with their bankers to underwrite the proposed securities before 
the matter is taken up with the Commission. Then an informal 
conference is usually held with the head of the Finance Bureau 
on the matter of price and arrangements for sale, at which time 
the price to be stated in the formal application is tentatively ar- 
rived at. Generally the price so stated is that which the carrier 


“ Ibid., LXX, 316; CXI, 427. 
* Ibid., LX VII, 293. 
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and its bankers have previously agreed upon. It must not be 
thought, however, that the Commission does not watch the mar- 
ket, and should conditions change before the application for 
authorization is presented to them they do not hesitate to au- 
thorize a higher price than that stated by the carrier.* 

Where the actual price at which the proposed issue of securi- 
ties is to be sold is not stated in the application the carrier 
states that it proposes to sell them at the best price obtainable 
but at not less than a minimum figure. This minimum figure is 
then either approved or disapproved by the Commission. Some- 
times a carrier shows that it has had negotiations with a num- 
ber of banking firms in regard to the proposed sale, and that the 
price offered by the particular firm or group of firms mentioned 
as the purchaser is the best obtainable. In view of such circum- 
stances the Commission approves the price as a matter of course, 
provided it is not too far out of line with market conditions for 
that type of security.“ 

All sale prices authorized by the Commission are minimum 
prices, and there is nothing to prevent a carrier accepting a high- 
er figure if it is obtainable. In actual practice, however, the car- 
riers seldom receive a higher price than that stated in the au- 
thorization. A study of the sales of bonds and equipment trust 
certificates authorized by the Interstate Commerce Commission 
in lots of $1,000,000 or over from 1920 to the end of 1926 re- 
veals the data given in Table IT. 

During the period from 1920-26, therefore, out of a total of 
163 authorizations for bond issues of $1,000,000 or over there 
were only 40 cases where the carriers received more than the 
authorized price, and the average difference between the two 
prices was but approximately $3.08 per $100. During the same 
period, out of 165 authorizations for equipment-trust certificates 
there were only 23 cases where the carriers received more than 
the authorized price, and this difference averaged approximately 

“For cases where the activity of the Bureau of Finance has resulted in a 


better price than was first arranged for by the carriers, see Interstate Commerce 
Commission, Reports, XCIX, 121, 227, 741, 417; CV, 144, 331; CXI, 241, 602, 681. 


* Ibid., XCIX, 52; CV, 297, 548. 
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$0.95 per $100. As far as other types of securities were con- 
cerned, the carriers received more than the authorized price in 
only three cases. 

This same study reveals that the average difference per $100 
between the price paid the carriers by the bankers and the price 
at which the securities were sold to the public, in the cases where 
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complete information was available, was as shown in Table III. 
In the case of notes and receiver’s certificates the average dif- 
ference per $100 for the period 1920-26 was $2.08. 

These figures would indicate a gross profit to the bankers 
per $1,000 bond of $31.60; per $1,000 equipment trust certifi- 
cate, of $20.00; and per $1,000 note or other miscellaneous type 
of security, of $20.80. There is no way of ascertaining what the 
bankers’ net profit might be, but, considering the costs of dis- 
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tributing securities during the past few years, it would not ap- 
pear to be unreasonable. It must be borne in mind, however, 
that these are average figures arrived at by considering the cases 
in which all sales information was available in the files of the 
Commission. There are, of course, many cases where the ulti- 
mate sale was of a private nature, and other cases where the 
gross profit in the transaction was much more than the average. 
Moreover, as was indicated in Table III, there were several 
cases where the price to the public was below that paid to the 
carrier. The averages just discussed also give us a rough idea 


TABLE Ul 











66" 











Grand average....} $3.16 $2. 





® Indicates that during that year there was one case in which 


AY td. securities at a price lower than that 


paid the carriers. 
of the cost of financing to the carriers, but their value in this 
connection is limited due to the fact that no consideration is 
given to the amount of capital secured in each instance. For 
example, the cost of financing would appear the same whether a 
bond for which the carrier received 95 was sold to the public at 
98, or yielded the company 85 and was sold for 88; yet the cost 
of getting a million dollars in the second case would be material- 
ly more. 

Some railroad men and bankers go so far as to say that the 
Commission should not dictate the prices at which securities 
may be offered; but it is the writer’s belief that they should al- 
ways have the right to set a minimum price for each issue, or one 
of their important functions would be taken from them: that of 
seeing that the railroads do not pay too much for their funds. 
Bankers seem to feel, however, that there is a tendency for 





194 JOHN H. FREDERICK 


the Commission to insist on obtaining the last possible cent 
for the carriers in any particular case without thinking of the 
effect that the sale of a too highly priced security may have on 
the future market for the issues of the carrier in question. The 
Commission is interested in seeing that the carriers obtain high 
prices for their securities, while the bankers are interested in 
paying a price which will enable them to make a profit and at 
the same time distribute the securities to investors at a fig- 
ure which will make the investment attractive. It is felt that 
the Commission has lost sight of the very important fact that 
an issue of securities of any kind must be sold so that the av- 
erage investor will buy and be glad that he bought and want 
to buy that carrier’s securities again. The price must be such 
that the banker makes a profit, and it is felt by some that 
the Commission seems to consider the difference between what 
the banker pays the carrier and what is charged the investing 
public for the same security as all profit. This is not so, since 
the cost of distribution is heavy today, and this margin includes 
the profit to the originating bankers as well as profit to the dis- 
tributors, cost of advertising, selling, and other charges. If the 
bankers are not permitted to make a profit on railroad securities 
they will naturally not care to handle them. Moreover, if they 
are brought out at prices which are too high and which result in 
the securities selling a point or two under the offering price with- 
in a few weeks of their first sale, the investors will hesitate to 
buy them, fearing that a loss will have to be taken. 

The Commission’s control over method of sale-—The Com- 
mission, in administering the provisions of Section 20a, also con- 
cerns itself with the methods by which the railroad securities are 
sold, although nothing is said in the act on this subject. No defi- 
nite steps were taken to regulate this matter until the appli- 
cation of the Chicago Union Station Company in 1924, when 
it was held that “In this instance applicant is a terminal com- 
pany owning lands in the heart of Chicago and controlled jointly 
by four large railroad companies which propose to guarantee 
its first mortgage bonds. In the case of such a company mar- 
keting such bonds, the arguments advanced against competi- 
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tive bidding have little weight. We know of no good reason why 
applicant, in selling its securities, should deal with a single finan- 
cial house.’** The Commission ruled in this case that a certain 
portion of the proposed bond issue, which had not already been 
sold to the public, should be sold only “to the highest bidder 
after public advertisement for competitive bids.” This order 
was, however, later modified so as to permit the sale of the bonds 
in question without competitive bidding, the Commission stat- 
ing: “It appears that the price at which it is proposed to sell the 
bonds, is approximately the current market quotation for these 
bonds, which is no doubt as good a price as could be obtained by 
competitive bids.”’** 

For some time the Commission had been feeling that equip- 
ment-trust certificates particularly lent themselves to sale 
through competitive bidding, since they are practically stand- 
ardized and depend less on the credit standing of the carrier is- 
suing them than do other railroad securities. The Norfolk & 
Western and Chicago & Northwestern railroad companies had 
sold several issues in this manner and were commended by the 
Commission for so doing. The Commission did not attempt, 
however, directly or indirectly to force competitive bidding in 
the case of such securities, but contented itself with fixing a min- 
imum price for the issues which seemed to be reasonable. It was 
not until June 26, 1926, that a definite step was taken toward 
requiring the sale of equipment obligations by competitive bid- 
ding when in approving the application of the Western Mary- 
land Railway Company to issue certain equipment-trust obliga- 
tions, it was ruled that hereafter such securities must be sold by 
competitive bidding in the same manner as state, county, and 
municipal securities are commonly sold. Moreover, it was inti- 
mated that a similar policy may later be applied to the market- 
ing of other classes of railroad securities, but the Commission 
held back a decision on this point until a later date.“ 

Since the issuing of their order before mentioned there have 
been a number of cases which illustrate the attitude that the 

“ Ibid., XXCVI, 529. 

“ Ibid., XCIV, 177. “ Ibid., CXI, 434. 
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Commission is assuming toward this question. The Illinois Cen- 
tral Railway, for example,*’ stated in its application that it had 
arranged to sell certain equipment-trust certificates to Kuhn, 
Loeb & Company at 98.43 per cent of par, upon which basis the 
average annual cost to the carrier would be approximately 4.75 
per cent, and stated that it had reached the conclusion that the 
present method of marketing its securities through a banking 
house with which it had established relations was for its best 
interest and should not be abandoned. The carrier also stated 
that the price offered was a fair one and advantageous, and as 
high as could be reasonably expected from a responsible pur- 
chaser, and was on a basis which would permit the distribution 
of the certificates to permanent investors at a fair price. To this 
the Commission replied in part as follows: 


We are not convinced that the method proposed by the applicant for 
marketing the certificates is in the best interest of either the applicant or 
the public. Our views as to the advantages of competitive bidding as a 
method of marketing such certificates have already been set forth.** In a 
recent application equipment-trust certificates bearing the same rate of 
dividends and maturing in the same number of instalments as those covered 
by the instant application have been offered for sale through competitive 
bidding, and as a result the price was realized of 99.517. We will authorize 
the sale of these certificates at not less than 99.517 per cent of par and ac- 
crued dividends, upon which basis the average annual cost to the applicant 
will be approximately 4.578 per cent; or the applicant may offer them for 
sale through competitive bidding . . . . such sale to be made to the high- 
est bidder, but at not less than 98.43 and accrued dividends.*® 


The action of the Commission in this case is significant as 
indicating the way in which carriers will be forced into disposing 
of this type of security according to the newly prescribed meth- 
od. The difference in the price offered by the bankers and that 
at which they were ordered to be sold at private sale—1.087— 
was sufficiently large to absorb considerable of the banker’s pos- 
sible profit. At the same time the Commission protected the in- 
terests of the carrier by placing the minimum price at which the 
certificates could be sold through public bidding at the figure 
originally offered by the bankers. 

“ Ibid., CXVII, 15. 

* Ibid., CXI, 434. * Ibid., CXVIUL, 15. 
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The next case of interest was that of the Seaboard Air 
Line,” which was permitted to sell to their regular bankers with- 
out competitive bidding due to the fact that the issue was of a 
peculiar type. This has been the only exception from the com- 
petitive bidding rule so far in the case of large issues. Some 
small issues have been disposed of at private sale under unusual 
circumstances.” Another case, concerning the New York, New 
Haven & Hartford, was interesting since it illustrated the meth- 
od which the carriers were adopting in order to meet the re- 
quirements of the Commission and at the same time assure them- 
selves of receiving the funds when needed.” In this case the car- 
rier did not advertise for bids, but solicited offers from various 
bankers before making application for authorization of the pro- 
posed issue. Ten offers were received, and the best of these was 
the price at which the Commission authorized the securities to be 
sold. This same method has been followed in other and later 
cases.* 

It seems that the Commission is going too far when it pre- 
scribes the method by which securities may be sold. No good 
reason has been advanced for changing the established method 
of sale for railroad securities, either equipment-trust certifi- 
cates or any other type of security, since taking the investment 
market as a whole, with its continual fluctuations and changes in 
supply and demand conditions, it would seem extremely doubt- 
ful if any system of competitive bidding would produce capital 
more cheaply for the carriers than the method which has been, 
and is, generally used. 

By placing its securities through a regular banking connec- 
tion the railroad possesses several advantages. In the first place, 
it is only through regular connections which have been main- 
tained for a number of years that a carrier can obtain intelligent, 
informed, and consistent financial advice and assistance in de- 
veloping and building up a sound financial structure. When a 
banker regularly attends to the financial needs of particular car- 
riers he has a professional interest in their success, since their 


” Ibid., CXVII, 193. * Ibid., CXVII, 36s. 
™ Ibid., CXI, 667. ® Tbid., 581, 621. 
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financial policy has been adopted on his advice. In the second 
place, it is only through established and regular banking con- 
nections that a carrier can have the assurance that any particu- 
lar issue of securities, which has been approved and sponsored 
by these regular banking connections, will be a success. In other 
words, that they will be sold to investors and not remain on the 
market too long in large quantities, thus avoiding the financial 
discredit incident to the offering of securities which the public 
will not accept or will only accept on terms not known and ap- 
proved in advance; which terms may be as disadvantageous to 
the carrier and its credit as a rejected offer or a proposed sale 
which has failed. In the third place, it is said that probably it 
will always be possible to get banking houses to bid for securities 
in easy times such as we have had since federal regulation has 
been in effect; some may even make bids for the advertising 
connected with being listed among the bidders; but in hard times 
the carrier will have no responsible and well-tried banker to fall 
back upon. In the fourth place, if the carriers are deprived of 
the advice and assistance of banking firms with whom they have 
dealt for a long time, and they surely would be deprived of such 
services if these houses were not assured of getting the financial 
business of the railroads, it would be necessary for the railroads 
to plan their security issues themselves, and there would be no 
assurance that such issues would be suited to the prevailing 
financial conditions. This is not so true in the case of equip- 
ment-trust certificates, which are practically standardized, but 
even with such securities market conditions must be considered 
before they are offered to the public, and no one is more capable 
of judging the market than the bankers. 

In the case of equipment-trust certificates, under the orders 
at present laid down by the Commission there is no certainty 
that any bid developed through competitive bidding will be ac- 
ceptable. Should all the bids be rejected there would be a mani- 
fest difficulty in persuading bidders to make a second bid, and 
the effort to place the securities would be greatly hampered. 
This is regarded as most disadvantageous by railroad men, as 
the custom in buying equipment seems to be to contract for its 
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construction before the financing is even considered. In other 
words, the equipment is bought and then when it is ready for 
delivery, or a short time before it is placed on the particular 
carrier’s rails, arrangements are made to finance the purchase. 
This method saves interest on the equipment obligations while 
the equipment is in course of construction, which may take sev- 
eral months. As the situation now stands a carrier cannot be ab- 
solutely certain that the financing will be completed by the time 
the funds are required, since arrangements cannot be made with 
the bankers, as formerly. This means that, in order to avoid 
trouble when the equipment is ready for delivery, the carriers 
must offe their equipment-trust certificates some time before 
the funds are actually required, and if sold must begin to pay 
interest on them from that date. 

Under a system of competitive bidding there is a tendency 
for the houses which are dealing in equipment-trust certificates 
mutually to accommodate each other. Some interests will refrain 
from bidding in certain cases with the expectation that they will 
be favored with a similar forbearance in others at later dates. 
Some houses, moreover, refuse to bid on such securities at all. 
One of the reasons for the Commission requiring the sale of such 
securities through competitive bidding was that it would broad- 
en the market. From present indications it is having the oppo- 
site effect. It must be borne in mind that the larger houses which 
have been obtaining most of such financing have large and well- 
organized distributing organizations which are not available to 
the smaller houses. Frequently the larger houses will merely 
head a distributing syndicate which may take in numerous other 
investment bankers. The fact is that large transactions of rail- 
road financing cannot, for practical reasons, be handled by a 
single bidder alone. Behind every such bid must be a financial 
organization, generally country-wide in extent, competent to 
handle the issue, and this itself will eventually necessitate com- 
binations tending to reduce the number of bidders. 

The Commission has been wise in bringing about gradually 
any change in the manner of selling railroad securities; and cer- 
tainly the type of security which they have selected for sale by 
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the new method is that which is best suited to competitive bid- 
ding. The matter may be said to be in an experimental stage, 
and if the experiment should prove successful with one type of 
security under the rules of the Commission, or with other types 
under the carriers’ own initiative, it may possibly come into gen- 
eral use. On the contrary, should the experiment not be as suc- 
cessful as the Commission apparently anticipates, it will be an 
easy matter for them to change the situation. 


CONCLUSIONS 


The public has such a deep interest in the proper develop- 
ment and functioning of the transportation systems of the coun- 
try that it is very proper that the capitalization of those stysems 
and the issuance of their securities should be regulated by the 
federal government to such an extent and in such a manner as 
will assure honest and provident financing. As has been pointed 
out in this article, the regulation of railway securities by the In- 
terstate Commerce Commission is not a perfunctory matter. 
Each case is decided on its merits, and the writer does not see 
how the work could be done very differently, considering the 
difference of opinion among the commissioners. No matter how 
simple the case, a day must be set for a consideration of each one 
by itself, and ample time must be allowed. Any government bu- 
reau of this nature is handicapped in expediting its business be- 
cause, due to fear of criticism by Congress, care must be taken 
lest it fail to give everyone interested an opportunity to be heard; 
and also lest through hasty action it might be guilty of an error 
of judgment from which criticisin might result. 

The action of the Commission has sometimes resulted in di- 
rect benefits to the carriers, as, for example, when the Commis- 
sion’s authorization required that the securities in question be 
sold at a higher price than that stated in the original application 
made by the carrier, thus resulting in the funds being secured at 
a less cost. At other times action has been against the immediate 
desires of the carrier and more in the interest of the public, as, 
for example, when steps have been taken to guard against even 
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the possibility of overcapitalization resulting from any proposed 
scheme of financing. 

On the whole, the regulation of railway securities by the In- 
terstate Commerce Commission has been beneficial to all con- 
cerned. If such regulation is necessary, and there seems to be 
no question but that it is, both bankers and railroad men feel 
that it is a great advantage to have such regulation in the hands 
of a federal agency rather than in the hands of various state com- 
missions. This is of significance at this time, when, due to the 
tremendous growth in the investment field and the wide diffusion 
in the ownership of corporate securities, certain experts are ad- 
vocating feslerai or state regulation of all corporate securities. 

Regulation has been successful in so far as the Commission 
has laid down general rules which are to be followed by the car- 
riers, and it does. not appear that this control has unduly re- 
stricted railroad enterprise. No one objects to such general reg- 
ulation, and it is felt to be necessary as a proper protection, not 
only to the public in general, to the owners of railroad securities, 
but also to the railroads themselves. The danger in the situation 
arises when the Commission begins to assume the functions of 
actual management. This tendency on the part of the Commis- 
sion is the greatest present fault in the federal regulation of rail- 
way securities. Such an encroachment upon the functions of 
management is particularly noticeable in cases like that of the 
Chesapeake & Ohio Railroad, where, although the earnings and 
financial position of the carrier were such that bonds could safe- 
ly be issued, authorization was denied by the Commission on the 
grounds that the road should sell stock instead. In such cases it 
would seem that the Commission was overreaching its authority 
to the point of determining the financial policy of a carrier and 
managing the railroads rather than regulating those carriers 
subject to its jurisdiction. The same criticism applies to the 
action of the Commission in regard to the sale of equipment- 
trust certificates by competitive bids. 

In defense of the Commission it should be recognized that it 
is often difficult to say just where regulation leaves off and man- 
agement begins. So many of the activities of carriers are today 
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directly under the control of the Commission that the area left 
open for the free action of the boards of directors of such car- 
riers is considerably limited. Of this area left open for free ac- 
tion, the part devoted to questions of finance is perhaps the larg- 
est, and surely not the least important. It would seem to be the 
best policy for the Commission to refrain from entering that 
field unless upon the clearest evidence of public necessity for so 
doing, even though the terms of the Transportation Act of 1920, 
when literally construed, may give them the power to do so. 
Congress has relied upon private management and enterprise for 
providing an efficient transportation service, and this would seem 
to imply that the Commission, in carrying out their regulatory 
task, should leave all possible scope to the carriers’ managers, 
subject to considerations clearly affecting public welfare. So far 
as federal regulation prevents mismanagement it strengthens 
the investment position of all classes of railroad securities, but 
where it assumes the functions of management it is likely to have 
the opposite effect. 

The writer has heard no one advocate the abolition of fed- 
eral regulation, since it is a part of that constructive attitude to- 
ward railroad regulation inaugurated by the Transportation Act 
of 1920. One of the chief difficulties in the way of obtaining reg- 
ulation under which the carriers could earn a fair return in the 
past has been based on the public prejudice caused by the at- 
tacks which had been made upon railroads for manipulation of 
their finances. Federal regulation has removed any such preju- 
dice from the minds of the public, and in so doing has accom- 
plished as much as, if not more than, was expected of it by the 
framers of Section 20¢ of the Transportation Act of 1920. 


JouN H. FREDERICK 
University OF PENNSYLVANIA 





THE APPLICATION OF THE SHERMAN LAW 
TO TRADE-UNION ACTIVITIES 


I 


T IS now thirty-five years since the Sherman Law was first 

applied to trade-union activities.* During this period it has 

been frequently invoked against union members and offi- 
cials both by the government and by private suitors. The gov- 
ernment alone has instituted upward of thirty equity suits and 
criminal prosecutions against labor, more than half of which 
have resulted in injunctions or convictions. The number of pri- 
vate actions against trade-unions for treble damages under sec- 
tion 7 of the Sherman Law, or for injunctions authorized by sec- 
tion 16 of the Clayton Act, is certainly very large, though precise 
figures are not available.* 

The action of the courts in placing the activities of trade- 
unions under the ban of the Sherman Law has elicited the ve- 


hement opposition of organized labor.* Almost from the begin- 
ning the American Federation of Labor has been engaged in 
efforts to secure amendatory legislation exempting trade-unions 
from its provisions, efforts which were rewarded, after persistent 
agitation, by the passage of the labor sections of the Clayton 
Act. As these sections have been construed by the courts, how- 


*U.S. v. Workingmen’s Amalgamated Council of New Orleans, 54 Fed. 994, 
March 25, 1893. - 

*See Federal Anti-Trust Laws with Amendments, Department of Jus- 
tice, 1926. 

* The Department of Justice does not keep a complete record of private ac- 
tions under the Sherman Act. See a communication from the Attorney-General 
to the Senate, March 10, 1926, 6gth Congress, rst Session, Senate Document 
No. 79. 

*The question as to whether Congress intended the act to apply to trade- 
unions has been the subject of a great deal of controversy. A reading of the 
debates will show, we think, that it is impossible to prove satisfactorily either 
side of the issue on the basis of the bare legislative history of the act alone. 
There appears, however, to be good reason to believe that if the matter had been 
squarely put before both houses an exemption for trade-unions might have been 
obtained. See Bills and Debates Relating to Trusts. 
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ever, they have proved a tragic disappointment to their propo- 
nents. In consequence, the legislative battle has been renewed, 
and the American Federation of Labor, exasperated by the fail- 
ure of relief through amendment of the Sherman Act, is now 
considering the advisability of its total repeal." 

From the standpoint of organized labor, the anti-trust act 
is a menace which has grown with the years. The increasing ac- 
cumulation of judicial decisions applying the act to trade-unions 
has brought under the ban an ever widening range of policies 
and practices. The latest decisions do not indicate that the 
process is at an end." 

The intense interest of labor organizations and others in the 
subject makes the time opportune for an outline of the present 
state of the law regarding restraints of interstate commerce by 
trade-union activities. Such an outline—the object of the pres- 
ent essay—is neither a history of the application of the Sherman 
Law to labor nor an appraisal of its effects upon the trade-union 
movement. The scope of the study is narrower than either of 
these objects would require. It concerns the problem of what 


practices and activities of organized labor at present are held to 
constitute an unlawful restraint of interstate commerce.* 


II 


The only substantive provision of the Sherman Act which is 
of any relevance to trade-union activities is the clause in section 
1 declaring illegal “every contract, combination in the form of 


*See the Report of the Proceedings of the Forty-seventh Annual Conven- 
tion of the American Federation of Labor (1927), p. 315. 

* The past eight years have seen eight important Supreme Court decisions 
affecting the rights of labor under the Sherman Act, as against two or three such 
decisions during the preceding thirty years. 

"See Bedford Cut Stone Co. v. Stonecutters, 274 US. 37, and United Mine 
Workers v. Red Jacket Consol. Coal and Coke Co., 18 Fed. 2d. 839. 

* As this statement of the problem implies, we are interested here primarily 
in substantive rather than in procedural questions. Accordingly, we shall largely 
ignore the judicial interpretation of the labor sections of the Clayton Law, since 
they appear to have had little effect upon the substantive rules developed under 
the Sherman Act. Whatever effect they may have is of course taken into account 
in any statement of what the Sherman Act now is and does, We shall be dealing 
always with that act as amended and modified by the Clayton Law. 
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trust or otherwise, or conspiracy, in restraint of trade or com- 
merce among the several States or with foreign nations 

In labor cases, the question of contracts in restraint of trade 
seldom, if ever, arises. The invariable charge is conspiracy. This 
means that acts of individuals, no matter what their effect on 
trade, are actionable under the Sherman Act only when done in 
furtherance of a conspiracy in restraint of trade. Such being the 
case, the doctrine of conspiracy is of paramount importance in 
the application of the act of labor unions, and a grasp of its im- 
plications is a prerequisite to any understanding of the rulings 
of the courts. 

What is the doctrine of conspiracy? To quote the language 
of the Supreme Court, 

The accepted definition of a conspiracy is, a combination of two or 
more persons by concerted action to accomplish a criminal or unlawful pur- 
pose, or to accomplish some purpose not in itself unlawful by criminal or 
unlawful means. If the purpose be unlawful it may not be carried out by 
means that otherwise would be legal, and although the purpose be lawful, it 
may not be carried out by criminal or unlawful means.?° 

It is unnecessary, under the Sherman Act actually to prove 
the existence of the agreement under which the concerted action 
is taken; conspiracies may be inferred from the things actually 
done.** Moreover, since the agreement itself is the gist of the of- 
fense, it is a violation of the anti-trust law, where shown, without 
the commission of any overt act in furtherance of it.** If the ef- 
fect of a scheme is an illegal restraint of trade, it is not a defense 
that it is carried out by peaceable persuasion or that it proceeds 
from good motives.** On the contrary, persons engaging in a 

* Violation of this clause is a criminal offense carrying a penalty of a fine not 
exceeding $5,000, or imprisonment not exceeding one year, or both, in the discre- 
tion of the court. Violations may be enjoined by federal courts at the suit of the 
United States in behalf of the public interest, or (since the passage of the Clayton 
Act) at the suit of individuals to prevent threatened damage to private interests. 
In addition, any person injured in business or property through violations of the 
act may bring a suit at law for thrice the damages sustained. 

* Duplex Printing Press Co. v. Deering, 254 US. 445. 

™ Eastern States Retail Lumber Declers Assn. v. U.S., 234 US. 612. 


™ Nash v. U.S., 229 US. 378. 
* Duplex v. Deering, 254 U.S. 467; U.S. v. Motion Picture Patents Co., 225 


Fed. 806. 
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conspiracy which necessarily and directly impedes interstate 
commerce may be presumed to have foreseen and intended that 
result and cannot be heard to say the contrary.** Finally, if the 
scheme as a whole is offensive, it may make unlawful acts com- 
mitted in furtherance of it even though apart from the plan 
those acts would be lawful.'* 

Let us consider further the implications of this doctrine as 
applied to trade-unions. It is obvious at once that a deliberate 
purpose to restrain trade, in the sense that the restraint is the 
direct object or raison d’étre of the concerted action, is rarely, 
if ever, encountered in labor activities. The real object of union 
action is ordinarily the strengthening of the union or the im- 
provement of working conditions. Whatever restraint of inter- 
state commerce results from the pursuit of these objects is usu- 
ally, as far as actual purpose is concerned, quite incidental. 

This, however, does not save the scheme from being a con- 
spiracy in restraint of trade. Unions may not pursue a lawful 
object by means which involve an unlawful restraint of inter- 
state commerce; nor may they engage in a scheme that involves 
such a restraint as an incidental, though necessary, consequence. 


If they do so, the intent to restrain trade may be presumed, even 
though such a result was never foreseen. The court may reason 
that interstate commerce is in fact substantially (directly, un- 
reasonably ) restrained by the execution of the plan, that there- 
fore the restraint was intended, that therefore the plan itself is 
an unlawful conspiracy.** 

Having arrived at this conclusion, the court may invoke 


“US. v. Patten, 226 US. 543. 

* Swift and Co. v. U.S., 196 US. 396; Loewe v. Lawlor, 208 US. 208; 
Gompers v. Bucks Stove and Range Co., 221 US. 439. 

* For some recent qualifications of this doctrine, see infra, pp. 215 ff. 

Conspirators are responsible for the acts of each other in furtherance of 
their unlawful purpose. Hence trade-unions are liable for such acts committed 
by their members and may be sued for damages (United Mine Workers v. Cor- 
onado Coal Co., 259 U.S. 344). In the Debs case it was held (U.S. v. Debs, 64 
Fed. 724) that the officials of a trade-union were guilty of contempt of court for 
urging the continuance of a strike, even though they cautioned their followers 
against unlawful methods, when—in the judgment of the court—they knew that 
maintaining the strike would result in violation, by strikers, of an injunction pre- 
viously issued. 
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other branches of the doctrine. The conspiracy being an illegal 
one, it taints with illegality acts which in its absence would be 
unquestionably lawful.*’ Under this principle, federal courts, 
acting against what they construe to be a conspiracy in violation 
of the Sherman Act, are now enjoining striking coal-miners from 
occupying company houses against the wishes of the coal com- 
panies, from disbursing union funds to defend their rights of oc- 
cupancy under state laws,** or from picketing by anyone not an 
English-speaking citizen of the United States.’® Such are the 
ramifications of the doctrine of conspiracy. 

Since no act against interstate commerce, however tortious 
or criminal, is violative of the Sherman Act when unrelated to a 
conspiracy, and since innumerable other acts otherwise lawful 
become repugnant to the law when done in furtherance of an il- 
legal conspiracy, it should be obvious that it is impossible to 
draw up a catalogue of acts which alone and in themselves con- 
stitute an illegal restraint of interstate commerce.*® Rather we 
must deal with the different types of concerted action—the dif- 
ferent schemes, devices, and conspiracies which constitute the 
substance of the offense. 

The task is a difficult one, and it would be unwarranted to 
expect a statement on this subject which is in all points clear 
and precise. As a body of legal rules, the law of conspiracy in 
restraint of interstate commerce, especially as applied to trade- 
unions, is shifting and elusive. At one time the actual intent of 

"Said Judge Wilkerson in enjoining all picketing, even peaceful, by the 
striking railway shopmen in 1922, “The principle that acts lawful in themselves 
take on an unlawful character when they are so interwoven with acts inherently 
criminal that the whole plan must be condemned is one of such frequent applica- 
tion that it is unnecessary to comment upon it” (U.S. v. Railway Employees’ 
Dept., A. F. of L., 286 Fed. 234). 

* Decree of Judge Schoonmaker, District Court of the United States for 
the Western District of Pennsylvania, granting a preliminary injunction in the 
case of Pittsburgh Terminal Coal Corp. v. United Mine Workers, October 
II, 1927. 

* Decree of the District Court for the Southern District of Ohio in the case 
of Clarkson Coal Mining Co. v. United Mine Workers, September 10, 1927. 

* We are omitting from consideration section 2 of the Sherman Act, pro- 
hibiting attempts to monopolize, even by one individual, since it is of no impor- 
tance in connection with labor cases. 
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the conspirators appears to govern the decision; at another, the 
effects of the conspiracy control. In one case the commission of 
unlawful acts in the execution of the plan is cited as decisive; in 
another, it is waved aside as immaterial. Added to this is the 
complication introduced by the division of jurisdiction between 
the state and federal governments and the constitutional distinc- 
tion between production and commerce, direct and indirect re- 
straints. The result leaves much to be desired. 

With this introduction let us proceed to discover what activ- 
ities and practices of trade-unions violate the Sherman Act, and 
under what conditions. For the sake of convenience we shall di- 
vide them into three categories: (1) conspiracies to obstruct 
the actual transportation of goods in interstate commerce or to 
interfere wtih the instrumentalities of interstate commerce; (2) 
conspiracies to interfere with the marketing or installation of 
interstate commodities; and (3) conspiracies to restrain inter- 
state commerce through interference with the production of in- 
terstate commodities. We shall begin with the first of these cate- 
gories. 

Ill 


Interference with interstate railways, or with other agencies, 
such as telegraphs, is in general more directly related to restraint 
of interstate commerce than similar interference with the pro- 
duction of interstate goods. As a proposition of constitutional 
law this is so well settled as to need no citation of authority. In 
harmony with it, the distinction between production and com- 
merce has been observed in the interpretation of the Sherman 
Act, though with a progressively decreasing rigidity. It appears 
that even forcible obstruction of the production of interstate 
commodities by labor unions is not an unlawful conspiracy with- 
in the statute unless there is some showing that the object of the 
scheme was actually intended to be achieved by controlling or 
restricting the movement of goods in interstate commerce.” 
Concerted interference by labor with the actual corpus or instru- 
mentalities of interstate commerce, on the other hand, is a dif- 
ferent matter. Here the actual intent counts for little. The 


™ See infra, pp. 214 ff. 
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courts will impute unlawful purpose to the conspirators in ac- 
cordance with the well-known principle that they are presumed 
to have intended the natural consequences of their acts, and on 
the ground that these acts are a direct restraint of interstate 
commerce. 

Conspiracies to commit the following acts have given rise to 
criminal convictions under the Sherman Act: interfering with 
the unloading of interstate goods from cars on the railroad 
tracks;** instigating strikes to prevent the manufacture and 
transportation of munitions for export;** preventing a truck- 
driver from carrying a steel billet moving on consignment to an- 
other state; ** attempting to disable locomotives of an interstate 
railway by putting injurious chemicals in the boilers; *° abandon- 
ing, and inducing the abandonment of, interstate passenger 
trains at improper places;** dynamiting the tracks of an inter- 
national railway;** setting fire to freight cars loaded with coal 
for interstate shipment; ** assaulting a roadmaster of an inter- 
state railway; ** and preventing the shipment of goods consigned 
to other states.*° 


The scope of these cases and of others which might be cited 
is such as to leave little doubt that any concerted attempt physi- 
cally to obstruct the operation of interstate carriers or to inter- 
fere directly with the transportation of goods in interstate com- 
merce may be brought within the provisions of the Sherman Act. 


* U.S. v. Norris, 255 Fed. 423. 

* U.S. v, Rintelen, 233 Fed. 793; Lamar v. U.S., 260 Fed. 561. 

* Obrien v. U.S., 290 Fed. 185. 

* Williams v. U.S., 295 Fed. 302 (certiorari denied by the Supreme Court, 
265 U.S. 591); U.S. v. Drylic, 6 Law and Labor 69; contra, U.S. v. Hency, 286 
Fed. 165. E 

* Clements v. U.S., 297 Fed. 206 (certiorari denied by the Supreme Court, 
266 U.S. 605). 

* Vandell v. U.S., 6 Fed. 2d 188. 

* U.S. v. Powell. Sentence in the District Court for the Eastern District of 
Kentucky, October 1, 1922. (Not reported.) 

” U.S. v. Harvel. Sentence in the District Court for the Western District of 
Louisiana, December 17, 1923. (Not reported.) 

* Steers v. U.S., 192 Fed. 1. Though not a-labor case, this is so similar that 
it is included for its indicative value, 
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It seems clear, also, that any conspiracy to hamper the opera- 
tions of an interstate carrier by trespassing on its property, by 
persuading its employees to fail to perform their duties, or by 
inducing anyone, by intimidation or other improper means, to 
cease employment or not to take employment, is likewise ille- 
gal.** Even peaceful picketing may under some circumstances 
be enjoined.” 

The mere concerted quitting of work by the employees of an 
interstate carrier, if done in good faith for the purpose of im- 
proving the condition of the strikers, does not constitute a viola- 
tion of the Sherman Act, even though interstate commerce may 
be completely paralyzed in consequence.** If, however, the 


™ U.S. v. Workingmen’s Amal. Council of New Orleans, 54 Fed. 994; In re 
Charge to the Grand Jury, 62 Fed. 828; U.S. v. Elliot, 62 Fed. 801, 64 Fed. 27; 
Thomas v. Railway, 62 Fed. 803; In re Grand Jury, 62 Fed. 840; U.S. v. Debs, 
64 Fed. 724; U.S. v. Cassidy, 67 Fed. 698; U.S. v. Intl. Brotherhood of Electrical 
Workers, decree of the District Court for the Northern District of Illinois, Feb. 
27, 1914 (not reported) ; Great Northern Ry. v. Machinists, 283 Fed. 557; U.S. v. 
Taliaferro, 290 Fed. 214, 290 Fed. 906; Toledo Transfer Co. v. Intl. Brotherhood 
of Teamsters, 7 Law and Labor 33. 

See also in this connection, Stevens v. Ohio State Telephone Co., 240 Fed. 
750; Forrest v. U.S., 277 Fed. 873; Lyons v. Shipping Board, 278 Fed. 144; 
Great Northern Ry. v. Brousseau, 286 Fed. 414; N.Y., N.H. and H. Ry. Co. v. 
Ry. Employees Dept., A. F. of L., 288 Fed. 588. 

It has been held that improper interference with the operation of a ware- 
house receiving goods from, and sending them to, points outside the state is a 
conspiracy in violation of the Sherman Act. Jewel Tea Co. v. Intl. Brotherhood 
of Teamsters, Law and Labor, July, 1919. 

"U.S. v. Railway Employees’ Dept., A. F. of L., 283 Fed. 479, 290 Fed. 978. 
See also the final decree in this case, No. 2943 in equity, District Court for the 
Northern District of Illinois, July 12, 1923. 

The leading case in the Supreme Court dealing with unlawful picketing, 
though it does not involve the Sherman Act, has been of considerable weight in 
the decisions of the lower courts under the act. American Steel Foundries v. Tri- 
City Trades and Labor Council, 257 U.S. 184. 

* In re Debs, 158 U.S. 5098; In re Charge to the Grand Jury, 62 Fed. 828; 
U.S. v. Elliot, 64 Fed. 27; Thomas v. Railway, 62 Fed. 803; In re Grand Jury, 
62 Fed. 840; U.S. v. Debs, 64 Fed. 763; U.S. v. Cassidy, 67 Fed. 698; Great 
Northern Ry. v. Machinists, 283 Fed. 557; Great Northern Ry. v. Brousseau, 286 
Fed. 420; Foss v. Portland Terminal Co., 287 Fed. 33. Contra, Waterhouse v. 
Comer, 55 Fed. 157. 

For other opinions concerning the right to quit work, but not involving the 
Sherman Act, see T. A. A. and N.M. Ry. Co. v. Pennsylvania Co., 54 Fed. 746; 
54 Fed. 730; Ex parte Lennon, 166 U.S. 548; Farmers’ Loan and Trust Co. v. 





SHERMAN LAW AND TRADE-UNION ACTIVITIES air 


strike is not to obtain better wages or conditions for the partici- 
pants, but is called in furtherance of a boycott against the cars 
of a company which has a dispute with its own employees, it has 
been deemed by some courts to violate the Sherman Act.** Simi- 
larly illegal are strikes by the employees of a steamship com- 
pany to compel it not to carry goods transported by a non-union 
trucking company.” Strikes to prevent the installation by non- 
union labor of equipment to be used in the transmission of inter- 
state telegraph messages have also been condemned as an un- 
lawful interference with an instrumentality of interstate com- 
merce.*° 

It appears from these decisions that the application of the 
Sherman Act to conspiracies which interfere directly with inter- 
state carriers, or with the actual interstate movement of goods, 
is exceedingly comprehensive.” 


Northern Pacific Ry., 60 Fed. 803; Arthur v. Oakes, 63 Fed. 310; Wabash Ry. v. 
Hannahan, 121 Fed. 563; Stevens v. Ohio Telephone Co., 240 Fed. 776; Michael- 
son v. U.S., 291 Fed. 940; Adair v. U.S., 208 US. 161; Coppage v. Kansas, 236 
US. 1; Wilson v. New, 243 US. 332, 352; Dorchy v. Kansas, 272 US. 306. 

“ Thomas v. Railway, 62 Fed. 821; U.S. v. Debs, 64 Fed. 763; Waterhouse 
v. Comer, 55 Fed. 1409. 

These opinions were of course rendered before the passage of the Clayton 
Act, section 20 of which declares, in effect, that no law of the United States shall 
be held to prevent “any person or persons, whether singly or in concert, from 
terminating any relation of employment, or from ceasing to perform any work 
or labor, or from recommending, advising, or persuading others by peaceful 
means to do so.” It appears, however, that, as construed by the Supreme Court, 
this section does not legalize even a peaceful sirike in furtherance of an illegal 
boycott. See Duplex v. Deering, 254 US. 443, and Bedford Cut Stone Co. v. 
Stonecutters, 274 US. 37. 

* Buyer v. Guillan, 271 Fed. 65. 

™* Western Union Telegraph Cc. v. Intl. Brotherhood of Electrical Workers, 
2 Fed. 2d 9093; International Brotherhood of Electrical Workers v. Western 
Union Telegraph Co., 6 Fed. 2d 444. 

The decree enjoined the defendants from “calling a strike or threatening to 
call a strike, and from striking or threatening to strike” in pursuance of the con- 
spiracy. There is a proviso to the effect that “nothing herein shall be construed 
to prohibit any employee from voluntarily ceasing work wnless said act is in 
furtherance of the conspiracy charged” (italics ours). 

The proviso reveals the real import of the injunction. 

* A recent decision of the Supreme Court in which the Sherman Act was 
turned to the advantage of labor falls naturally within this category and should 
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IV 


The second category covers conspiracies in restraint of in- 
terstate commerce by interference with the marketing or instal- 
lation of interstate goods. Nearly all of them involve some form 
of the so-called “secondary boycott,” by which term, as applied 
to labor cases, the Supreme Court means a combination to com- 
pel third parties to cease dealing with an employer against whom 
the union has a grievance.** The Supreme Court has dealt with 
the legality of this device under the Sherman Law in four dif- 
ferent cases, and the law may now be said to be reasonably ex- 
plicit.*° We may summarize the rulings in these cases as follows. 

1. A boycott, conducted by a trade-union or trade-unions, 
against the interstate customers of an employer or former em- 
ployer, in order to induce them to cease handling or buying his 
goods, is illegal irrespective of whether the boycott is peaceable 
or of whether it is pursued with the object of benefiting the la- 
borers directly involved in the dispute.“ 

2. An attempt, by a trade-union, to prevent the sale of a 
firm’s goods in other states by warning customers not to buy and 
by threatening strikes among the employees of customers, trans- 
port companies, repair shops, or others who buy or handle the 
goods is illegal, even though peaceful.** 


be mentioned in passing (Anderson v. Shipowners’ Assn., 272 US. 359). The 
court held that the act may be violated by a restrictive employment system put 
into effect by an agreement among interstate carriers. Seamen are declared in 
this opinion to be instrumentalities of interstate commerce (p. 364), and the re- 
strictions on their employment to be a restraint of the freedom of the parties to 
the scheme in carrying on such commerce, hence a direct and primary restraint 
of interstate trade itself. What the implications of this ruling may be, only 
further experience can show. 

For earlier cases in the lower courts, see Street v. Shipowners, 299 Fed. 5; 
Tilbury v. Oregon Stevedoring Assn., 7 Fed. 2d 1; Anderson v. Shipowners, 10 
Fed. 2d 96. 


™* Duplex v. Deering, 254 US. 443. 


” The case of Goinpers v. Bucks Stove and Range Co., 221 U.S. 418, did not, 
as is sometimes supposed, arise under the Sherman Act. 


“ Loewe v. Lawlor, 208 U.S. 274; Lawlor v. Loewe, 235 US. 522. 
“ Duplex v. Deering, 254 US. 443. 
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3. Acombination between a trade-union and employers for 
the purpose of preventing the sale or installation, in a city, of 
non-union materials from other states is similarly illegal.** 

4. Astrike against an employer for the purpose of compel- 
ling him to cease using non-union materials from other states is 
illegal when in furtherance of a conspiracy to destroy interstate 
trade in the boycotted materials, even though the object of the 
strike be the attainment of an end which would be legitimate in 
the absence of the restraint of trade.** 

Here we have a fairly definite and comprehensive body of 
rulings covering the common types of labor boycott. No such 
boycott directly affecting interstate commerce has been sanc- 
tioned by the Supreme Court. It appears certain that a concert- 
ed effort to induce or compel anyone not to buy, use, or instal 
interstate goods may be construed by the courts as a conspiracy 
in violation of the Sherman Act, and that all the devices used for 
the promotion of the boycott may be prohibited.“ 

The Department of Justice has on several occasions brought 
criminal prosecutions against combinations of trade-unions and 


“U.S. v. Brims, 272 US. 549; see also Paine Lumber Co. v. Neal, 244 
US. 450. 

“ Bedford Cut Stone Co. v. Stonecutters, 274 US. 37. 

“ Gompers v. Bucks, 221 US. 439; Lawlor v. Loewe, 235 US. 534. 

That the prohibition extends to peaceful strikes is indicated by the opinion 
of the Supreme Court in the Bedford case, and especially by the dissenting opin- 
ion of Mr. Justice Brandeis, in which he said, “If, on the undisputed facts of 
this case, refusal to work can be enjoined, Congress created by the Sherman Law 
and the Clayton Act and instrument for imposing restraints upon labor which 
reminds of involuntary servitude” (274 US. 65). 

The decree in the Bedford case, issued in execution of the mandate of the 
Supreme Court, forbids striking to induce the employer to cease using the boy- 
cotted material; inducing anyone to strike or to refuse to handle the material; 
publishing or circulating, in writing or orally, to each other or to any other per- 
son or corporation, any statement indicating that the maker of the boycotted 
goods is unfair or is not to be dealt with; threatening or inflicting any penalty 
against a member of a labor union because he works on the material, etc. Dis- 
trict Court for the District of Indiana, No. 837 in equity, 1927. 

In another case the court forbade the circulation of a white list of union 
firms in the stone industry unless it bore a notice that pursuant to the orders of 
the United States District Court the union did not oppose the use of any cast or 
artificial stone wherever made. U.S. v. Journeymen Stonecutters, District Court 
for the Southern District of New York, decree of October 24, 1927. 
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employers to boycott interstate goods*® and has proceeded in 
equity against similar practices by trade-unions alone.** In ad- 
dition, there have been a number of private suits, nearly all of 
them in equity, brought by the victims of the boycott.*’ The re- 
cent decision of the Supreme Court in the Bedford case (supra) 
bids fair to augment the number of these. 














V 


The third category covers conspiracies by labor, or by com- 
binations of labor and employers, to interfere with the produc- 
tion of commodities for interstate commerce. On the application 
of the anti-trust act to this kind of conspiracy, the rulings of the 
Supreme Court are relatively recent; and even in the lower 
courts the decisions have come within the last ten years. The 
opinions which expound the law on this subject are not numer- 
ous, and much doubt remains as to its applicability in the various 
situations included within the general category. 

It appears that an ordinary strike against a producer whose 
goods are sold in interstate commerce, even though conducted 
by unlawful violence and intimidation, does not violate the Sher- 
man Act; nor do unlawful acts committed in the course of the 
strike come within the scope of the act.** The effect on interstate 
commerce is held to be indirect and incidental. If, however, 
there is a conspiracy to use unlawful methods, or otherwise to 
obstruct production, with the intent and purpose to restrict or 
control the supply of goods moving in interstate commerce, the 

“ See, e.g., Boyle v. U.S., 259 Fed. 803; Belfi v. U.S., 259 Fed. 822; Brims v. 
U.S., 6 Fed. 2d 98; U.S. v. Brims, 272 U.S. 549. 

“U.S. v. Bricklayers’, Masons’, and Plasterers’ Intl. Union, consent decree, 
District Court for the Southern District of New York, 1922, 4 Law and Labor 
05; U.S. v. Journeymen Stonecutters’ Assn., decree of the District Court for the 
Southern District of New York, October 24, 1927. 

“The famous damage suit known as the “Danbury Hatters case” was in 
the courts for twelve years, 1903-15. By the time it had been finally settled the 
Clayton Act was in effect, section 16 of which authorized private suits in equity 
for injunctions. The extraordinary difficulty of successfully prosecuting damage 
suits at law led to an almost complete reliance on the injunction in boycott 


cases. See, e.g., Lamgenberg Hat Co. v. Hatters, Law and Labor, October, 1919; 
Decorative Stone Co. v. Building Trades Council, 18 Fed. 2d 333. 


“ Leather-W orkers v. Herkert and Meisel Co., 265 US. 457. 
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law is violated. It is violated, also, if the unlawful acts have 
such a direct, necessary, and substantial effect in restraining in- 
terstate commerce that the intent to restrain it must reasonably 
be inferred.*° 

These formulas are admittedly somewhat indefinite and, de- 
rived as they are from three cases only, their concrete applica- 
tion is still uncertain. Let us consider first the ruling to the ef- 
fect that interference with production for interstate commerce 
may constitute a restraint of trade within the Sherman Act, even 
though no restraint is actually intended, if the interference “has 
necessarily such a direct, material and substantial effect to re- 
strain it that the intent must reasonably be inferred.” 

This formula, which is merely a special application of the 
general doctrine that conspirators are presumed to have intend- 
ed the natural consequences of their acts, would, if taken liter- 
ally, bring within the Sherman Act every unlawful interference 
with the production of interstate goods which substantially af- 
fects their movement in interstate commerce. It would convert 
into conspiracies in restraint of trade a vast number of inter- 
ferences with production which in their real motivation are 
purely local. 

There is good reason to believe, however, that the Supreme 
Court does not intend to apply the rule in the drastic way which 
its language appears to make possible. It is true that in its first 
Coronado opinion it implied that if the stoppage of production 
had been sufficient to materially raise the price of coal in the 
market a case for the violation of the Sherman Act might have 
been made out, even in the absence of a showing of the actual 
intent of the conspirators to restrain interstate commerce.” But 
in subsequent opinions this holding—if it was such—appears to 
have been discounted. In the Leather-Workers’ case the court 
declared that the mere reduction in the supply of an article des- 
tined for interstate commerce by the illegal and tortious preven- 
tion of its manufacture is ordinarily an indirect and remote ob- 

“United Mine Workers v. Coronado Coal Co., 259 US. 411; United 


Leather-W orkers v. Herkert and Meisel Co., 265 U.S. 471; Industrial Assn. v. 
US., 268 US. 81. 


* 259 US. art. ™ 259 US. 412. 
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struction of commerce.’ Besides, in the second Coronado opin- 
ion it held that a restraint several times as great as was originally 
shown on the first hearing would have had no effect on changing 
the decision in the absence of a successful showing of actual in- 
tent ; and it proceeded to consider the larger restraint, not as a 
justification for a presumption of intent, but as an aid in ascer- 
taining what the actual intent was.” 

We may reasonably infer that the court does not intend to 
bring an unlawful interference with production within the ban 
of the Sherman Act merely and solely because the supply of 
goods entering interstate commerce is substantially curtailed. It 
will not, for this reason alone, presume an intent to restrain in- 
terstate commerce where it holds that no actual intent exists. 

If this statement is accepted, the question still remains as to 
when the court is willing to find an actual intent. One case in 
which it will do so is when the purpose of the unlawful interfer- 
ence with production is to stop the movement of non-union goods 
in interstate commerce with a view to protecting the market of 
the union producers. It has held, in the Coronado cases, that 
evidence showing this motive would justify a finding, against the 
United Mine Workers, of conspiracy in restraint of trade.™* 

The lower courts have already invoked this ruling and have 
taken jurisdiction, under the Sherman Act, to protect the “yel- 
low-dog” contracts of hundreds of non-union coal operators in 


* 265 US. 457. 

* 268 US. 205. 

“See 259 U.S. 344, and 268 U.S. 2095. Said the Supreme Court in the first 
of these cases, speaking of the campaign of the United Mine Workers to organize 
the non-union fields, “What really is shown by the evidence in the case at bar, 
drawn from discussions and resolutions of conventions and conference, is the 
stimulation of union leaders to press their unionization of non-union mines not 
only as a direct means of bettering the conditions and wages of their workers, 
but also as a means of lessening interstate competition for union operators which 
in turn would lessen the pressure of those operators for reduction of the union 
scale or their resistance to an increase. The latter is a secondary or ancillary mo- 
tive whose actuating force in a given case necessarily is dependent on the partic- 
ular circumstances to which it is sought to make it applicable. If unlawful means 
had been used by the National body to unionize mines whose product was impor- 
tant, actually or potentially, in affecting prices in interstate commerce, the evi- 
dence in question would clearly tend to show that that body was guilty of an 
actionable conspiracy under the Anti-Trust Act.” 
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West Virginia and elsewhere.” The unicnizing campaign of the 
United Mine Workers, the courts hold, is designed to protect 
union operators and wage scales against the competition of non- 
union coal in interstate commerce by unlawfully interfering 
with the operation of non-union mines. The unlawful interfer- 
ence includes improper picketing, inducing the breach of “yel- 
low-dog” contracts, and other practices.** The entire scheme, it 
is said, constitutes a conspiracy to suppress or restrict competi- 
tion in the production and marketing of coal.*’ The Supreme 
Court has denied a writ of certiorari to review the principal case 


of the group.” 
It remains to be seen what other situations will give rise to 
a finding of an intent to restrain interstate commerce by unlaw- 


™ The case of United Mine Workers v. Red Jacket Consol. Coal and Coke 
Co., 18 Fed. 2d 839, has 316 complainants, including most of the non-union coal 
mines in the southern West Virginia field. 

“On interference with “yellow-dog” contracts in general, see Hitchman 
Coal and Coke Co. v. Mitchell, 254 US. 2209. 

™ See United Mine Workers v. Red Jacket Co., 18 Fed. 2d 846; Keeney v. 
Borderland Coal Corp., 282 Fed. 269; Dwyer v. Pocahontas Coal Co., 282 Fed. 
270; U. M. W. v. Leevale Coal Co., 285 Fed. 32; U. M. W. v. Carbon Fuel Co., 
288 Fed, 1020; Clarkson Coal Mining Co. v. U. M. W., District Court for the 
Southern District of Ohio, September 10, 1927; Pittsburgh Term, Coal Corp. v. 
U. M. W., District Court for the Western District of Pennsylvania, October 
II, 1927. 

For a rather surprising case, in which the sending of funds for use in union- 
izing the non-union fields was enjoined, together with the raising of union funds 
by the check-off, see Borderland Coal Corp. v. U. M. W., 275 Fed. 871; also 
Gasoway v. Borderland, modifying the decree, 278 Fed. 57. 

In some of these cases picketing has been regulated by the court, orders 
have been issued relative to the occupancy of company houses, and sundry other 
provisions have been included in the injunctions, some of which appear to have 
little connection with the furtherance of the alleged conspiracy in restraint of 
trade. See supra, pp. 206 ff. 

If the reader wishes to consult some early opinions dealing with restraint of 
interstate commerce through illegal obstruction of manufacturing, as distin- 
guished from mining, he may refer to Dial-Overland Co. v. Willys-Overland Co., 
263 Fed. 171; Herkert and Meisel Co. v, Leather-Workers, 268 Fed. 662, 284 
Fed. 446; Gable v. Vonnegut Mach. Co., 274 Fed. 66; United Brick and Clay 
Workers v. Danville Brick Co., 283 Fed. 909; Silverstein v. Journeyman Tailors, 
284 Fed. 833; Curran Printing Co. v. Allied Printing Trades Council, 5 Law 
and Labor or. 

™ United Mine Workers v. Red Jacket Co., 18 Fed. 2d 846 (certiorari denied 
October 11, 1927). 
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ful interference with production. The foregoing decisions seem 
to indicate that if a concerted and illegal obstruction of the pro- 
duction of interstate goods has a purely local (intrastate) mo- 
tive it is exempt from the provisions of the Sherman Act irre- 
spective of the importance of the actual effect upon interstate 
commerce. If, on the other hand, the interference with produc- 
tion is a means for the achievement of results in other states, 
through the consequent restriction of interstate commerce, the 
scheme is a conspiracy within the scope of the act.” 


VI 
The foregoing discussion raises the whole question of a 
proper public policy in controlling the activities of organized 
labor. No adequate consideration of such far-reaching and fun- 
damental issues is possible within the scope of the present ar- 
ticle, and we shall accordingly limit to a few technical questions 
whatever may be said by way of concluding criticism. 


“It may be asked why, if the scheme contemplates an illegal restraint of 
interstate commerce, it does not violate the Sherman Act even though executed 
by means in themselves lawful. If a mere concerted quitting of work in further- 
ance of an unlawful boycott is illegal, as held by the Supreme Court in the Bed- 
ford case, why is not an interference with production, by means lawful in the 
absence of conspiracy, similarly illegal when part of a scheme to restrict inter- 
state commerce through curtailing the flow into other states of the goods whose 
production is obstructed? We shall not attempt to answer this question. Suffice 
it to say that the Supreme Court in its opinions dealing with this type of con- 
spiracy carefully confines its attention to interference of an unlawful or violent 
character (see 259 U.S. 400, 413; 265 U.S. 464; 268 US. 310). It must be said 
that the facts of these cases did not require the court to commit itself on this 
question, since they all involved the use of means per se unlawful. What it 
would decide if called to pass upon a conspiracy to restrain interstate commerce 
by interference with production of interstate goods through means usually 
deemed in themselves lawful (strikes, peaceful picketing, etc.) we do not pre- 
sume to predict. 

See, in this connection, Barker Painting Co. v. Brotherhood of Painters, 
Decorators, and Paperhangers, Court of Appeals, District of Columbia, No. 4587 
in equity, November 7, 1927 (certiorari denied by the Supreme Court on March 
12, 1928). The Court of Appeals held that the Sherman Act, as amended by the 
Clayton Law, does not make illegal a strike to compel a painting contractor to 
observe a contract with the union by the terms of which the company is bound, 
in performing out-of-town contracts, even in other states, to hire so per cent of 
its employees from the local union membership, and to accord its union em- 
ployees on such contracts the highest wages and the shortest hours prevailing in 
either the home market or the out-of-town market. 
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Since the Sherman Act was designed to safeguard the free- 
dom of interstate commerce by outlawing combinations calcu- 
lated to obstruct, restrict, or otherwise injure it, one might nat- 
urally expect to find that various combinations and practices are 
held to be repugnant to the act in proportion to the seriousness 
and substantiality of their effect in restraining interstate com- 
merce. Such, however, is not the case, at least so far as labor 
combinations are concerned. The correlation between the ille- 
gality of a restraint and its actual injury to interstate commerce 
is exceedingly low. Under some circumstances labor activities 
may cause a complete suspension of interstate commerce with- 
out violating the Sherman Act; in other situations comparatively 
slight restraints are held to be unlawful. 

The reason for such a condition lies, in part at least, in the 
existence of two barriers which are held to prevent the courts 
from testing labor combinations solely by their injurious effects 
upon commerce. There is, first, the common-law right of labor- 
ers to quit work in concert for the improvement of their own 
working conditions. Secondly, there is the constitutional limita- 
tion upon the power of the federal government to regulate pro- 
duction under the commerce clause, or to prevent restraints of 
interstate commerce which are due to restraints of production. 
Both of these barriers operate to prevent a correspondence be- 
tween the illegality and the substantiality of restraints of com- 
merce and to introduce other tests than that of results—tests, 
for example, such as the purpose or motive of those who do the 
restraining, and the “directness” of the restraint. 

Let us consider first the right to quit work in concert for the 
improvement of the conditions of those immediately concerned. 
This right has long been so firmly intrenched in American juris- 
prudence that it is held to render damnum absque injuria any 
restraint of interstate commerce which results form its exer- 
cise.* It is in this respect a paramount right. Combinations to 
quit work in concert for objects deemed by the courts legitimate 
are exempt from the operation of the Sherman Act, irrespective 
of their effects on interstate commerce. The courts are unwilling, 


© Supra, p. 210. 
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however, to exempt all strikes as such regardless of their ob- 
jects. The consequence is that the right to exemption depends 
upon the purposes of the strikers. The test of motive becomes 
accordingly inescapable.” 

The second barrier to the testing of labor combinations by 
their consequences for interstate commerce—the constitutional 
limitation to the jurisdiction of the federal government over 
production—also invokes the motives of the conspirators as the 
test under the Sherman Act. If we are right in our view of the 
Supreme Court’s ruling, a combination of laborers illegally to 
obstruct the production of goods for interstate commerce does 
not violate the act unless a restraint of commerce is actually in- 
tended, but does violate it if the intent exists. Here, again, law- 
ful and unlawful combinations are distinguished not by their 
effects but by the ideas in the heads of the participant: 

Both of these barriers to judgment by consequences inter- 
pose the test of motive, but there are differences in the two cases. 
The first permits a certain intent on the part of strikers to ex- 
empt the combination from the Sherman Act in spite of its in- 
jury to commerce. The second requires a particular purpose— 
to restrain interstate commerce—in order to permit the Sher- 
man Act to apply to the combination. The first prescribes one 
motive which excludes the operation of the act; the second ex- 
cludes all motives but the one which permits its operation. One 
barrier is erected in protection of a right of labor so paramount 
that it takes precedence over the protection of commerce; the 
other appears to be erected in protection of the jurisdiction of 
the states and the state courts from federal encroachment, and 
this also takes precedence over the protection of commerce. 

“ Thus, a labor union may prevent an employer from buying or handling 
interstate goods by a strike which does not have it as its purpose to prevent him 
from so doing, but not by a strike which has such a purpose. In either case the 
effect on interstate commerce may be the same. 

* What is said here about the right to quit work concertedly for legitimate 
objects applies generally, but by no means invariably, to the right of strikers to 
“peacefully” persuade strike-breakers to refrain from working. The word “peace- 
ful” has developed a somewhat technical meaning, however, for which the reader 
is referred to the opinion in the case of American Foundries v. Tri-City Trades 
Council, 257 US. 184. 
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The right to restrain or even to paralyze interstate com- 
merce by a concerted quitting of work for the purpose of im- 
proving the working conditions of the strikers is a right that has 
won general, though not universal, support, and we do not in- 
tend to question it here. Unless, however, one is ready to take 
the position that all strikes, for whatever object, shall be be- 
yond the anti-trust law, he is compelled to support the courts, at 
least in principle, in their use of the test of motive in this con- 
nection. But what should be said of the use of this test to pro- 
tect the states against federal encroachment? Of what relevance 
to the question of federal jurisdiction are the motives of those 
who combine to obstruct, by unlawful means, the production of 
interstate goods? 

The Supreme Court takes the position that the production 
of interstate goods is not itself interstate commerce, and that il- 
legal and tortious interference with such production is ordinari- 
ly an indirect and remote obstruction of commerce, hence does 
not come within the Sherman Act.** One may well wonder why 
a conspiracy to prevent by violence the production of interstate 
goods is merely an “indirect” and “remote” restraint of inter- 
state commerce when the court has held that a mere limitation 
of production by agreement among the producers themselves is 
a direct restraint; ** but we do not press the point. The question 
is why a labor combination which prevents the production of in- 
terstate goods exerts an “indirect” and “remote” restraint upon 
interstate commerce when it has one intent and a “direct’’ re- 
straint when it has another, quite irrespective of the fact that 
the actual effect may be identical in both cases. Certainly from 
the standpoint of protecting interstate commerce the distinction 
is grossly unreal; and if the authority of the federal government 
under the commerce clause be based on matters of substance 
rather than on a mere jugglery of words, the distinction seems 
equally unreal as a dividing-line between state and federal juris- 
diction. 

There is reason to believe that the Supreme Court refused 


* United Leather-W orkers v. Herkert and Meisel Co., 265 US. 457. 
“ American Column and Lumber Co. v. U.S., 257 US. 377. 
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to apply the Sherman Act to labor combinations unlawfully ob- 
structive of production for interstate commerce, where no ac- 
tual intent to restrain commerce is shown, for the reason that 
these combinations are rather numerous and to apply the Sher- 
man Act would bring into the federal courts a vast quantity of 
litigation heretofore handled by the states.** Hence it limited the 
application of the act to those combinations where a restraint of 
commerce is held to be really intended. By so doing, it intro- 
duced a standard of legality not only irrelevant to the protection 
of interstate commerce but one so vague and intangible as to in- 
vite endless confusion and uncertainty—not to say arbitrariness 
and discrimination—in its application. 

When is an intent to restrain interstate commerce present? 
If we mean by intent that the restraint of commerce is the object 
and motive of the combination, it is practically never present. 
There is no reason why labor organizations should seek a re- 
straint of commerce for its own sake, and any attempt to charge 
them with such purposes is mere verbal absurdity. If, on the 
other hand, we mean no more than that labor combinations are 
pursuing some other object than a restraint of commerce, by 
means which themselves restrain it, we should in consistency 
find an intent to restrain interstate commerce in all schemes and 
conspiracies whose execution does in fact do so. There is no safe 
middle ground. If the real objectives of the combination be the 
test, all labor conspiracies should be excluded from the Sherman 
Act; if the effects of the combination upon interstate commerce 
be the test, then all conspiracies which unreasonably restrain it 
should be included®—-save as they are exempted by the exercise 
of some paramount right, such as the right to strike for certain 
purposes, and the like. Intent to restrain interstate commerce 

Said the court in the Leather-Workers’ case (265 U.S. 471), “We concur 
with the dissenting Judge in the Circuit Court of Appeals when, in speaking of 
the conclusion of the majority, he said: ‘The natural, logical and inevitable re- 
sult will be that every strike in any industry or even in any single factory will be 


within the Sherman Act and subject to federal jurisdiction provided any appre- 
ciable amount of its product enters into interstate commerce.’ ” 


“The “rule of reasonableness” should not be confused with the test of 
motive. 
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should either be invariably presumed, as a mere matter of legal 
form, when the effect of a labor combination is to restrain it, or 
it should be abandoned altogether as a criterion in such cases." 

The rulings of the Supreme Court in the Leather-Workers’ 
and Coronado cases, while they limit the application of the 
Sherman Act in respect to labor combinations against the produc- 
tion of interstate goods, either limit it too far or not far enough. 
Such combinations should either be exempted on the ground 
that they are within the jurisdiction of the states only, or in- 
cluded, irrespective of the intent of the conspirators, on the 
ground that they restrain interstate commerce.*® The applica- 
bility of the act should not be made to turn on the existence of an 
intent to restrain. 

The confusion resulting from the use of so vague and unreal 
a standard as intent to restrain interstate commerce is well il- 
lustrated by the decisions against the United Mine Workers, to 
which we have already called attention."® Federal courts have 
taken jurisdiction under the Sherman Act to issue injunctions re- 
straining striking union miners when the strike was called by 
the union because of a failure to agree with the employer on a 
wage scale.” It appears that the intent charged against the in- 
ternational organization is held to bring within the Sherman Act 
even the activities of its local unions growing out of an ordinary 
dispute concerning conditions of employment. All the while, the 
alleged unlawful intent of the international organization (to pro- 
tect the markets of union operators by organizing non-union 
mines in an unlawful manner) would, even if successfully exe- 
cuted, be far less injurious to interstate commerce than other 

“ The courts have little difficulty, in the case of conspiracies to obstruct the 
transportation or marketing of goods, in presuming an intent to accomplish the 
restraint of interstate commerce which in fact results. The difficulty begins when 


they deal with conspiracies which restrain interstate commerce by preventing the 
production of interstate goods. 

* Supra, pp. 215 ff. 

“ Their inclusion would still leave them subject to the rule of “reasonable- 
ness,” which, despite its defects, is far more realistic than the test of intent. 

* Supra, pp. 216 ff. 

" Pittsburgh Terminal Coal Corp. v. UM.W.; and Clarkson Coal Co. v. 
UM.W., supra, p. 216. 
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intents which it might execute with impunity, as far as the Sher- 
man Act is concerned. If, for example, the union had succeeded 
in organizing the mines of the country 100 per cent, so that the 
charge of protecting union operators from non-union competi- 
tion could not arise, and then during a strike over working con- 
ditions conspired to prevent by violence the operation of any of 
these by strike-breakers, the interstate movement of coal might 
be stopped completely; but, if our views are correct, the union 
would not be chargeable with an intent to restrain interstate 
commerce. 

All this comes near to being judicial hocus-pocus. Such un- 
real and irrelevant distinctions do little to further the rational 
enforcement of the Sherman Act. If the courts wish to protect 
interstate commerce, and at the same time to protect labor, they 
have surely hit upon a rule which bears little relation to the pro- 
tection of either. If particular labor combinations restrain com- 
merce, they should either be condemned under the Sherman Act 
because of their effects or be excluded from its application for 
good and sufficient reasons. They may be excluded because the 
restrain is a reasonable one, or because it is accomplished by ac- 
tions which are within the jurisdiction of the states only, or be- 
cause it is accomplished in pursuance of some right of laborers 
which takes precedence, in the premises, over the protection of 
interstate commerce. But they should neither be excluded nor 
included by the test of intent to restrain interstate commerce. 


G. W. TERBORGH 
University or New Mexico 





CONTOUR LINES IN ECONOMICS 


The contour lines of this paper will serve a double purpose: (a) 
To illustrate a scheme of graphical representation which may be used 
in the study of economic problems. We shall present to the eye in two 
dimensions certain mathematical relations concerning three variables, 
in particular certain partial derivatives. We shall assume that an 
equation of some sort relates the variables and we shall choose a par- 
ticular equation to be represented, but in this connection we care very 
little what equation is chosen, or what the variables mean, or whether 
the results are “true” or “false.” 

6b) The other purpose is to illustrate a paper by Professor Paul 
H. Douglas and the present writer entitled “A Theory of Production” 
(American Economic Review Supplement, March, 1928). For this 
purpose let us consider the equation* 


P=1.01 L?/s C™s 


in which the variables will mean labor, fixed capital, and an approxi- 
mate manufacturing production, hereafter written “production” in 
quotation marks to distinguish it from actual production. 

Then, on the LC plane, Chart I, we may represent “production” 
by a family of curves (contour lines) along each of which P—con- 
stant,® and this representation enables us to read from the chart: 

1. The value of P corresponding to a given pair of values of L 
and C. This value increases as we proceed in a straight line away from 
the origin. 

2. The rate of change of P per unit change in L, provided C re- 
mains constant (partial derivative of P with respect to L, marginal 
“productivity” of labor, value of unit labor in units of “product”’). 

*Cf. V. Pareto, Cours D’Economigque Politique, 1, 34-36, in which the idea 
of using contour lines in economics is ascribed by Pareto to Edgeworth. The 
use of such lines in other fields of study is well known. 

* Loc. cit., p. 159, Table VIII, where the P of this article is called P’. In 
Table VI, p. 152, the equation considered is P’—1.01 L‘/4 C*/4. This equation 
might be similarly represented by contour lines. A more general form of the 
“product” function is P’=b L* C'—*, 

*Since for each of these curves % log L+-% log C—constant, the curves 
will appear as straight lines on a double logarithmic scale from which they may 
be readily transferred to a natural scale. 
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This rate may be estimated by the number of P-lines which are 
crossed by moving one unit in the direction of the Z-axis from a given 
starting point. The rate is evidently greater when the starting point is 
L=100, C=300 than when the starting point is L—=100, C=200. 


CHART I 
RELATION BETWEEN LABOR, CAPITAL, AND “PRODUCTION” 
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CHART II 
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It is less starting from L=200, C=200 than from L=100, C=200. 
(Marginal “productivity” of labor decreases with increasing labor 
and increases with increasing capital.) 

3. The rate of change of P per unit change in C, provided L re- 
mains constant (partial derivative of P with respect to C, marginal 
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“productivity” of capital, value of unit capital in units of “product’’). 
This rate may be estimated exactly as in (2) mutatis mutandis. 
(Marginal “productivity” of capital increases with increasing labor 
and decreases with increasing capital.) 

4. The rate of change of LZ per unit change in C provided P 
remains constant (partial derivative of Z with respect to C, value of 
unit Capital in units of Labor). This rate may be estimated for any 
pair of values of Z and C as the “slope’’ of the P-curve drawn through 


CHART III 
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the point in question. This slope is in all cases negative or “down to 
the right” and is numerically less as we proceed along a given P-curve 
from left to right. (Value of unit capital in units of labor decreases 
numerically as the ratio L/C decreases.) 

But while (2), (3), and (4) may all be evaluated after a fashion 
from Chart I we shall get better estimates if we draw a separate chart 
for each of them. Thus let (2) the partial derivative of P with 
respect to L be illustrated by Chart II. Here the contour lines are 
straight lines through the origin‘ and the values connected with them 


“The value of a unit of labor in units of “product” is constant if the ratio 
L/C is constant since 


— 1.01 X2/3X(L/C)~*/3 


This value increases with decreasing L/C. 
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increase as we proceed from line to line in a clockwise rotation. These 
values increase also as we proceed from a given point in the C-direc- 
tion but decrease as we proceed in the L-direction. 

Similarly (3) the partial derivative of P with respect to C is 
represented by Chart III.° The values connected with the contour 
lines increase as we proceed from line to line in a counter-clockwise 
rotation or as we proceed from a given point in the L-direction. 

In Chart IV the partial derivative of L with respect to C (P con- 
stant) increases numerically as we proceed from one contour line 


CHART IV 
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to another in a counter-clockwise rotation or as we proceed from a 
given point in the L-direction.* 

The other three partial derivatives (partial derivative of Z with 
respect to P, C constant, and so on) are inverses of the given three, 
and may be illustrated by similar charts. 


*The value of unit capital in units of “product” is constant if the ratio 
L/C is constant since 


ra101 X1/3X(L/C)*/3 


This value decreases with decreasing L/C. 


*The (replacement) value of a unit of capital in units of labor to keep 
“production” constant is directly proportional to the ratio L/C since 


t= 1/aL/C. 
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Finally, the years 1899-1922 may be represented by points (the 
same for all charts) determined by the index numbers for labor and 
capital as given by Professor Douglas (loc. cit.). For example, the 
year 1899 is represented by the point L100, C=100, and the year 
1922 by the point L=161, C—431. Then conditions for these years 
relative to labor, capital, and “production” are represented graphi- 
cally by the given charts. 

CHARLES W. Cons 

AMHERST COLLEGE 
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Economic History of Europe in Modern Times. By MELVIN M. 
KNiGHT, Harry ELMER Barnes, and FELIx FLUGEL. Bos- 
ton: Houghton Mifflin Co., 1928. Pp. vii+-552. $3.75. 

This volume continues the work begun by Professor Knight in his 
Economic History of Europe to the End of the Middle Ages, published 
in 1926. That all-too-brief volume was hailed in this Journal (June, 
1927) as the morning star of the reformation in economic history writ- 
ing; it was described as being “in the highest sense a program and a 
demonstration of the achievements of the new school,” and those of 
us who have used it have found little reason to disagree with the high 
praise lavished on its author. 

The sequel, for which we have eagerly waited, is now to hand. 
Inevitably, but perhaps unfortunately, it is a trio rather than a solo. 
The task of reading only the secondary material dealing with Europe 
since 1500 was too great for one man, so Professor Knight, to adapt 
one of his own famous phrases, had to contract companionate bigamy, 
and take Professors Barnes and Flugel to his bosom. To change the 
metaphor, he acted as pilot, but one may doubt whether the boat al- 
ways responded to the wheel, and suspect there was occasional dispute 
as to the ports of call and the length of stay in each. 

The book divides into two parts. Five “general” chapters deal 
with the beginnings of European expansion, the commercial and in- 
dustrial revolutions, the factory system, and industrial or trade asso- 
ciations. These chapters occupy just over a quarter of the book. The 
remaining ten chapters are “national” studies of agricultural, indus- 
trial, and commercial developments since 1800 in Britain, France, 
Germany, other Western European countries, Southeastern Europe, 
and Russia. Doubtless the authors had some motive in allotting 120 
pages to the minor countries, the Balkans, and Russia; but we would 
gladly have dispensed with some of the details on the Balkans and 
bolshevism if the space thus saved had been devoted to a fuller treat- 
ment of the sixteenth and seventeenth centuries. The whole period 
from 1500 to about 1750, the period on which available texts are least 
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satisfactory, gets only 90 pages. This is a pity. We know the Middle 
Ages fairly well, and the modern age has its swarm of survey text 
writers; but the intervening period, from Columbus to Kay, is little 
known as yet, apart from special monographs; and since our authors 
have worked hard on these studies, one regrets that they were so fasci- 
nated by post-war episodes and lingered so little time in the seven- 
teenth century. 

Of the detailed chapters dealing with various countries little need 
be said; they are well-informed and come almost up to the threshold 
of the last number of Current History. There are some big omissions, 
such as any treatment of nineteenth-century banking or joint stock 
development. The seven-page survey of economic theory from Smith 
to Mill seems to have little relevance to any other part of the book. 
The detailed account of English small-holding legislation is one of 
many overweighted descriptions of relatively unimportant topics. Some 
assertions are vague or misleading, e.g., “The small proprietors and 
tenant farmers were sorely distressed by high rents and by their ina- 
bility to obtain necessary credits” (p. 438), for proprietors do not pay 
rent. Did Chamberlain’s tariff reform “program” make “considerable 
progress in the years preceding the World War”? The author men- 
tioned on p. 384 n. and in the index was not Gibbons, but De Gibbins; 
and Clapham has certainly not written the Economic History of Eng- 
lish Agriculture attributed to him on p. 456. 

These are all trifles, but they hit the eye. So also do some errors 
of date; the Methuen Treaty was 1703, not 1702, the Great Fire of 
London was in 1666, not 1660, and Whitney’s invention of the gin is 
usually dated 1793, not 1792. And after an experience of the two vol- 
umes we must plead with the authors or somebody to proofread the 
maps. In the first volume Hamburg and Lubeck changed places, and 
Orleans migrated to the seacoast (p. 203). In the new volume, New 
Zealand is spurlos versenkt on a world-map following p. 276, while 
Arcadia is brought down from the musical comedy stage into a region 
usually known only as Acadia. 

The general chapters are broad in their sweep, and are full of 
valuable new or little-known viewpoints. The authors stress the im- 
portance of geographical factors and natural resources; they bring into 
bold relief the importance and influence of the expansion and trans- 
formation of commerce after 1500; they reveal clearly the pressure of 
commercial needs on industrial technique, and remind us that proba- 
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bly the inventions and discoveries after 1850 were quite as important 
as those of the preceding century. Most important of all, they try to 
see such things as mercantilism or the early factory world through the 
eyes of people who lived in those days, and put them in their contem- 


_ porary environment, instead of in those of today. “People are some- 


times tempted to forget that medieval business men and statesmen 
were not operating in a modern environment and to attribute to them 
a simplicity or folly which was not actually theirs” (p. 308). “Before 
condemning [the mercantilist regulation of foreign trade] it is well to 
remember that gold and silver were practically the only money, that 
few nations had enough to secure the full advantages of a money econ- 
omy, and that the total amount of these metals was changing rather 
rapidly” (p. 311). There are many such healthy cautions scattered 
about the book. 

Despite their many merits, these general chapters often irritate 
the reader. They are too brief, too crammed with disjointed facts and 
allusions, and laden with generalizations and argumentation. Some of 
the generalizations are dangerously clumsy and vague. What, for in- 
stance, is a student to understand by the assertion (p. 347) that after 
1801 British landowners were able to get inclosure bills through parlia- 
ment and “to oust the peasants”? Who were the peasants? Are his- 
torical accuracy and clarity quite preserved in the statement (p. 285) 
that “during the Hundred Years War many Flemish weavers had 
come to England and laid the foundations of a great woolen industry”’? 
Was the Elizabethan legislation on wages only an “attempt to hold 
them arbitrarily low”? (p. 311). To other generalizations one asks 
Which? What? Where? When? A generalization is a hat peg, and 
should have at least one or two facts and illustrations hanging on it to 
give it life and meaning. The student who does not already know a 
lot of economic history will feel, as he reads some of these pages, rather 
like a moth flitting hungrily about an empty cloakroom. And if he is 
at all fastidious about style, he will often have cause to grind his teeth, 
and wonder why a book which is the product of such wide reading 
should in places be almost unreadable. 

The bibliographies are excellent and most useful. 

H. HEATON 


UNIVERSITY JF MINNESOTA 
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Arbitration and Business Ethics. By CLARENCE F. BIRDSEYE. 

New York: D. Appleton & Co., 1926. Pp. 305. $2.50. 

Four types of arbitration are discussed at some length in this 
book: (1) common-law arbitration, which is dismissed as an outworn 
makeshift; (2) statutory arbitration (provided for in New York, New 
Jersey, Illinois, and several other states), which Mr. Birdseye con- 
siders a useful device; (3) industrial arbitration, as practiced in a 
number of large industrial establishments, which receives favorable 
comment; and (4) commercial arbitration, for which great enthu- 
siasm is expressed. The author’s treatment of two forms of arbitra- 
tion may be indicated briefly. 

Commercial arbitration is provided for by exchanges, boards of 
trade, trade associations, and similar bodies for the settlement of dis- 
putes that may arise among members. “The aggregate bulk and value 
of the transactions of such trade organizations, whose disputes as they 
may arise in the future are to be thus settled by commercial arbitra- 
tion, are thousands of times as great as those involved under all other 
forms of arbitration.” Yet relatively few disputes are submitted to 
arbitration, we are told, for in these business organizations “the mem- 
bers have 999 points in common for every difference that is important 
enough for an arbitration.” Moreover, “every contingency and tech- 
nical detail in future transactions is intended to be provided for,” so 
that an official interpretation of the rules governing particular trans- 
actions is often all that is necessary to dispose of a point at issue. 
However, the fact that “the actual cases of arbitration bear but a very 
insignificant ratio to the volume of the whole transaction” does not 
argue against the importance of this type of arbitration, which, like 
the gyroscope, “is intended to steady the craft and make it more com- 
fortable and safe when conditions are bad.” 

A dispute which actually reaches the arbitration stage is laid be- 
fore an arbitration committee made up of members of the organiza- 
tion, who are not only experts in the sense of being acquainted with 
the business involved, but are zealous in upholding the good name of 
the association, and thus interested in settling the dispute with speed 
and fairness. This double advantage of “expertness” and “craft inter- 
est” applies also to industrial arbitration. Mr. Birdseye gives several 
examples of the settlement of disputes through employee representa- 
tion. Grievances of various kinds are aired in conference between rep- 
resentatives of employers and employees, and frequently can be ad- 
justed before they reach the critical stage. A working knowledge of 
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the business on the part of all representatives, and a mutual interest 
in the welfare of the industry or trade, insure an earnest attempt to 
reach a fair and equitable understanding; so that frank discussion 
here, as in commercial arbitration, usually renders formal arbitration 
unnecessary. Indeed (though the author does not say so), there is a 
rather general feeling among students of labor problems that employee 
representation is the most promising road to industrial peace that has 
yet been opened up. 

Mr. Birdseye’s view, then, is that that form of arbitration is best 
to which recourse is seldom necessary, and which when resorted to 
provides a prompt decision arrived at by arbiters familiar with the 
trade. His presentation of the relation of ethics to arbitration is not 
quite so clear. It is true that we are informed, on page 37, that “right 
here we may see clearly the very close connection between strict com- 
mercial arbitration and better business ethics which is not inherent in 
any other form of arbitration.”” Then follows the statement: “True 
business ethics are not a matter of forms or methods any more than 
music is a matter of keys or strings or instruments, or true oratory a 
question of the language or color of the orator. On the contrary such 
ethics are an atmosphere and enfolding power which consciously and 
unconsciously bend and sway everyone within their field of action and 
make him do better work for the common good.” To at least one 
reader this is not very enlightening. Again, an effort is made to show 
that commercial organizations are similar to clubs, churches, and 
unions: “Whether these bodies exist for religious, social, labor, or 
business ends, it is evident, first, that they were formed primarily to 
uplift and benefit the cause in which they are enlisted as well as their 
members as individuals, or, vice versa, to help their members and 
thereby the cause.” This is doubtless true, but the “cause” for which 
a board of trade is organized is, it may be-pointed out, somewhat dif- 
ferent from that which the usual religious or social body aims to pro- 
mote. Mr. Birdseye has a good deal to say about “uplift,” “fair play,” 
the “best ethics,” and the “mutual recognition of manhood values.” 
They form, it would seem, the very foundation upon which the busi- 
ness organizations employing commercial arbitration are built. But 
we have no evidence, in these pages, that the “ethics” of such organ- 
izations means anything more than that the members undertake to 
deal harmoniously one with another, and “do not even the publicans 
do the same?” 

If it could be shown that “business ethics, which is but another 
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name for the Golden Rule,” has brought increasing consideration for 
the welfare of employees and the public, as well as for fellow business- 
men, then claims for ethical conduct might be made. Unhappily, in- 
stances of this kind are not cited; and in their absence there come to 
mind recollections of trade-association activities in waging warfare 
against collective bargaining, in maintaining blacklists, boosting 
prices, and so on. It is probably true that all are likely to gain as fric- 
tion is eliminated through proper business organization and commer- 
cial arbitration; but so long as nothing more is done than is dictated 
by self-interest as “good business,” there seems small excuse for in- 
timating that our stock exchanges, produce exchanges, chambers of 
commerce, and boards of trade are great ethical institutions. 


Paut F. GEMMILL 
UNIVERSITY OF PENNSYLVANIA 


Economic and Social Conditions in France During the Eight- 
eenth Century. By Henr1 SEs. Translated by Epwin H. 
ZEYDEL. New York: Alfred A. Knopf, 1927. Pp. xx+245. 


Professor Sée’s small volume on La France économique et sociale 
au XVIII° siécle, here translated, represents an amazingly effective 
use of space in conveying a picture of conditions under the wide range 
of his title. As a general survey and summary it is in.a sense the com- 
plement of his more monographic La vie économique et les classes 
sociales en France au XVIII®° siécle. The economic and social facts, 
which form the solid background of the political changes which usual- 
ly receive the major part of the attention in discussions of the Revo- 
lution, are portrayed with vivid realism, and the interaction between 
economic, social, and political forces and interests brought out as the 
central fact in the movement of history. The secret of the author’s 
success, besides the broad scholarship which shows through his sum- 
mary on every page, is an ingenious balance between generaliza- 
tion and statement of concrete fact. Bibliographies are given for each 
of the thirteen chapters which, with an introduction and conclusion, 
make up the work. The translation adds an index, wanting in the 
French edition. The rendition into English is generally readable, and 
not often unintelligible, but the beginner may be puzzled and the 
more advanced student amused or irritated at numerous points. Be- 
sides such breaks as “benefits” for bénéfices (p. xii) and “average” 
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nobility for moyenne (p. 101)—both correctly rendered elsewhere— 
one finds many French terms set over where they have little meaning 
(like the “congruous portion” of the lower clergy), and on the other 
hand one is pestered by a translation in parenthesis of every title of 
a book mentioned in the text. 

Frank H. KNIGHT 


University or CHICAGO 


Communism. By Haroxp J. Lasxt. New York: Henry Holt & 
Co. (Home University Library Series), 1928. Pp. 254. 
$1.00. 

To the author Communism appears as both an ideal and a meth- 
od. As an ideal, it is to him indistinguishable from Socialism; one 
finds here consequently none ef these distinctions between the two 
which are frequently made, usually by moderate Socialists. The first 
part of the book, containing a general historical introduction and a 
careful analysis of the Marxian principles, might have appeared in 
any general book on Socialism. 

The author here is rather favorable to the Marxian predictions, 
though he admits the inaccuracy of the theory of surplus value upon 
which they are based. He argues that, whatever be the reasons, the 
facts of the present-day economic world have borne out Marx’s 
prophecies. For instance, waving aside, rather too hastily perhaps, the 
fact of diffusion of stock ownership as being irrelevant to the ques- 
tion, he contends that the expected concentration of industry has very 
largely materialized, with the exception always of the field of agri- 
culture. 

It is in the discussion of Communism as a method, relying upon 
“the social revolution in which the dictatorship of the proletariat is 
the effective instrument of change,” that the author differentiates it 
quite definitely from the ordinary type of Socialism. Quoting fre- 
quently from Lenin and Trotsky, and occasionally from Bukharin, 
he analyzes the Communist theory of the state, which, he concludes, 
“has so much of justice on its side that the proof of its wrongness lies, 
above all, in the demonstration that its ideals can be realized by alter- 
native means.”’ This note of warning he reiterates a little later. After 
a careful description of the methods of the Communists, including 
their “religious” fanaticism and the part which the Third Internation- 
al plays in the system, he states his belief that these tactics are in- 
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capable of guaranteeing the perfect state of the future, but they are 
capable of causing a good deal of disturbance in capitalistic states un- 
less necessary changes are made “larger in scope and profundity than 
any ruling class has so far been willing to make by voluntary act.” 

The chief charm and value of this little book lies not so much in 
its presentation of new ideas as in its clear and explicit explanation of 
the theory underlying Socialism in general and Communism in par- 
ticular. It should prove valuable as an introduction to a more detailed 
study or as collateral reading for students in a general course in Eco- 
nomics. 

Josepn J. SenrurRIA 
WasHINGTON UNI’ ERsITY 


Money. By Karu HELFFERICcH. Translated by Louts ENFIELD, 
Introduction and Appendix by T. E. Grecory. New York: 
Adelphi, 1927. Vols. I and II. Pp. 653. 

Helfferich’s treatise of 1903 is in this work revised and brought 
down to 1923, the year of the author’s death. The main problems 
which have occupied the attention of monetary economists are brought 
within the borders of an unusually sweeping and comprehensive analy- 
sis. Theory and principles are illustrated with a wealth of historical 
detail. 

Germany’s monetary policies from 1914 to 1923 are discussed at 
length and in the main are justified as necessary and inevitable under 
the circumstances. Suspension of specie payments and resort to incon- 
vertible paper money were strategies originally formulated in 1871 as 
a means of financial preparedness for the next war. Mobilization of 
gold in the central bank is justified as a step required for the strength- 
ening of reserves against an international drain of specie. Helfferich 
gives the impression that any attempt to preserve the gold standard 
would be quite impractical in time of war. 

One of the most interesting points of view of the discussion is the 
doctrine that there was no real inflation in Germany until inflation was 
forced upon the country by the payments required under the Treaty of 
Versailles. “It is open to question whether for the actual period of the 
war up to 1918, there was in reality in Germany any ‘inflation’ in the 
sense of an excess cover of the monetary demand by the issue of a new 
circulating media.” One reason given for this view is the fact that the 
index of wholesale prices in Germany at the end of the war was no 
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higher than that in the United States. The possibility that gold infla- 
tion had occurred in the United States is not taken cognizance of. 
Helfferich seems to subscribe to the fallacious maxim of many war- 
time government officials that as long as a country, such as the United 
States, retained the gold standard, inflation could not occur. In fur- 
ther defense of his viewpoint, Helfferich contends that “in view of the 
increased demand, due to rises in prices and wages,” there could be “no 
question of any ‘inflation’” (p. 595). The activating causes of rising 
prices are all on the side of supply and demand of commodities; money 
is looked upon merely as a limiting factor. This limiting factor might 
have curbed rising prices “if the printing-presses had not been at the 
absolute and unrestricted disposal of the army authorities.” In any 
event, the increase of note issue is construed as “not the cause, but the 
consequence, of rising prices and wages.” It is hardly necessary to re- 
mark that this extreme “official” doctrine is almost universally reject- 
ed by English and American economists looking backward upon the 
war period. 

In his abstract theory of the value of money Helfferich adopts a de- 
mand and supply position, expressed in terms of utility of the money 
stock on the one hand and its difficulty of attainment on the other 
hand. However, he fails to show how a “difficulty of attainment” the- 
ory explains matters when paper money and bank credit constitute the 
supply, freed from restrictions as to specie reserves. His analysis of de- 
mand for money closely resembles Alfred Marshall’s account in terms 
of “stocks of ready purchasing power,” but is not as clearly and fully 
worked out as Marshall’s account. In general the theory of value is 
not marked by any outstanding original contribution to the subject. 

Helfferich deals with many special problems, only to leave them 
very briefly and inadequately analyzed. He recognizes the difference 
between secular trends and cyclical fluctuations, but his discussion of 
such time series is rudimentary as compared with that of Cassel or 
with that of the American quantitative school. He rightly stresses the 
difficulties of measuring the purchasing power of money by any exist- 
ing index numbers, but the higher complications of index-number lit- 
erature in England and the United States are beyond the horizon of 
his discussion. He compares the relationships of prices and interest 
rates in the trade cycle, but his treatment is inferior to that of Fisher, 
Wicksell, and Cassel. He questions the practicability of any plan to 
stabilize the purchasing power of money, but his objections have to be 
reviewed in light of the subsequent constructive treatment of the prob- 
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lem by Pigou, Bellerby, Keynes, and the Federal Reserve Board, and 
by numerous American experts testifying before the House Committee 
which held hearings in 1926-27 on the Strong bill. 

In spite of these limitations, Helfferich’s work commands admira- 
tion for its wide sweep of subject matter, its mastery of historical back- 
ground, its fluent summarization of value theory, and its international 
breadth in point of view. 

The Appendix by Gregory contains a résumé of the return to the 
gold standard up to 1926, and an excellent brief outline of “the na- 
ture of the post-war gold standard.” Gregory leans to the view that 
future economies in the use of gold will fully offset any slowing down 
in rate of gold production—a view which is at the present moment too 
optimistically and uncritically assented to by many American econo- 


mats. Lionet D. Epre 
University oF CHICAGO 


The History of Trade Union Organization in Canada. By Har- 
op A. Locan. University of Chicago Press, 1928. Pp. 427. 


$4.00. 

This book is the product of diligent research. It is valuable as it 
stands, and it would have been still more valuable if it were more skil- 
fully integrated. The style is rather heavy and some of the sentences 
are loosely strung together by the aid of an immoderate number of 
“due to”s. At the end one does not clearly know what weight the la- 
bor union has in Canadian industry as a whole, nor what part the dif- 
ferent unions play in the formation of union policy. The chapters on 
the Provincial Workmen’s Association (the miners and steel workers 
of Nova Scotia), the Canadian Federation of Labor, and the Federa- 
tion of Catholic Workers of Canada are spun out overmuch. The sec- 
tionalism and separatism which they illustrate are highly significant, 
but surely this could have been indicated by some other device than 
length of treatment. These chapters take up space which might well 
have been devoted to separate and unified treatment of the growth 
and characteristics of the railway brotherhoods and other unions of 
transport workers; for transportation is the key industry of Canada. 

The core of the book is the Trades and Labor Congress of Canada, 
which was established in 1886 at the instance of the Toronto Trades 
and Labor Council. For Toronto is the headquarters of durable union- 
ism. As the radicals of the One Big Union were to find, “all move- 
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ments break on Toronto” (p. 50).. The Congress since its birth and 
especially since 1902 has been the most representative labor body in 
Canada, but inasmuch as some four-fifths of. organized labor is in in- 
ternational unions, with headquarters across the border, the Congress 
is not fully sovereign. The American Federation of Labor, to which 
these unions belong, deals with trade and jurisdictional disputes, leav- 
ing to the Congress the work of federal organization within Canada, 
and in particular all legislative activities, where, of course, internation- 
al pressure would be improper. A full account of these activities is 
given in a very readable chapter (vi) under the headings: “Immigra- 
tion,” “Unemployment,” “Canadian Industrial Disputes Investigation 
Act,” “Trade Union Law.” And in a further chapter the pronounce- 
ments of the Congress on matters of public moment, its relation with 
foreign and international organizations, and its attitude toward direct 
political action are ably outlined. 

We hasten to add that the author has not created his difficulties. 
They have been almost forced upon him by his subject. Canadian 
labor started with a divided allegiance. One hand stretched across the 
ocean to the craft unions of engineers and carpenters to which its 
members had belonged in the Old Land; the other stretched across the 
border to the country on which its labor structure was inevitably 
based. Inasmuch as Canadian industry has largely been an append- 
age to, or at any rate’a junior edition of, American industry, Canadian 
labor had to connect itself with American labor if it was to obtain the 
full benefit of collective bargaining. But this was offensive to some 
workers in the older Provinces and to very many in Catholic Quebec 
and “British” British Columbia. These have indulged their patriotism 
at the expense of economic power. In any event, the immaturity of 
industry in a country which has always longed for a larger share of it, 
and the vast distances between industrial centers, must have handi- 
capped trade-union growth in Canada. But the proximity to America 
has been an additional embarrassment. For America is the home, not 
only of the international union, but also of the open shop. Canadian 
unions have profited indeed by affiliation with American unions, but 
Canadian unionism, as a movement, is less strong than it would be if 
Canada were an island continent like Australia. 

The book is admirably indexed; and the need for monographs on 
Canadian problems is so great that our final word must be one of grat- 
itude to the author for his stout assault on an elusive subject. 

C. R. Fay 

Unrversity or Toronto 
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Principes de Science des Finances. By PROFESSOR FRANCESCO 
Nittt. (French translation of the fifth Italian edition, re- 
vised, enlarged, and brought up to date.) Paris: Marcel 
Giard, 1928. 2 vols. Vol. I, pp. xviii+-440; Vol. IT, pp. 
470. Fr. 100. 

Professor Edwin Seligman wrote recently in his chapter on “Fi- 
nancial Literature,’ published in the Handbuch der Finanzwissen- 
schajt, “It could be generally said that modern Italian literature re- 
garding public fimance is superior to that of all other European 
countries as to versatility of talent, erudition, and abundance of sug- 
gestions.” I believe that, of the comprehensive Italian treatises on 
finance which display the qualities mentioned by Professor Seligman, 
one of the best is Public Finance, by Nitti. 

When the first issue was published in 1903, in reviewing it in the 
Economic Journal C. F. Bastable said, “The author of a new treatise 
of finance must expect to be judged mainly in respect to the novelty 
of arrangement or the new conceptions that he seeks to introduce into 
what is now a well-beaten track.” And he added: “Professor Nitti 
has enlivened his work by a preliminary discussion of what may be 
called the groundwork of finance. He gives a decided extension to his 
subject by including the economic activity of the state and its local or- 
gans as a part of it ” Although the book had been written from 
the Italian point of view, many general questions of comparative legis- 
lation and fiscal statistics were examined, and unusual interest was 
shown in its later issues. The treatise was translated into French, 
Spanish, and Russian. A translation into English of a chapter of Nit- 
ti’s treatise, on the increase of public expenditure, may be found also 
in the Selected Readings in Public Finance, published by C. J. Bul- 
lock, because, as he says, “no one has discussed that striking problem 
more instructively than Professor Nitti.” 

The most lucid presentation of the basic doctrines may be found 
in Nitti’s treatise, as the author’s mind is now ripened by almost thir- 
ty years of teaching in the University of Naples and by twenty years 
of experience as a statesman. Nitti was secretary of commerce, secre- 
tary of the treasury, and twice Italian prime minister. 

The usual order is followed in the treatise. While in some English 
textbooks the receipts are examined before the expenditures, Professor 
Nitti, in the first part, makes a detailed analysis of the expenditures 
of the state. There are ten different sections for the various types of 
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services supplied by the government, and the reader will probably be 
interested in the forceful criticism of the military expenses of many 
states. I venture to say that the remarks of Nitti, based upon recent 
European statistics, will be extremely useful for American students of 
the problem of the comparative taxation burden in various countries. 

The second book deals with “Ordinary Receipts”; it is subdivid- 
ed into five parts: one dealing with “Domains and Fees”; the second 
with taxes in general; the specific taxes being considered in the others. 
In almost every chapter there will be found additions, and the author 
also takes up new points overlooked in previous editions. It is impos- 
sible to follow in detail the subjects discussed. May we only draw at- 
tention to the following questions, as an example of the more interna- 
tional character of the new issue. Nitti gives a comprehensive review 
of the income-tax laws in Italy, Germany, the United Kingdom, etc., 
and a survey of the recent customs tariffs conventions in the more im- 
portant countries. When Professor Nitti was secretary of commerce 
he established a state monopoly of life insurance, and he was severely 
criticized, as the measure did not seem to correspond to his liberal 
principles. In the treatise his policy on this matter is clearly and care- 
fully explained. However, owing to the international nature of life- 
insurance business, the advisability of a state monopoly is still ques- 
tionable; in our opinion, the truly great achievement of Professor 
Nitti as a government official was the flotation of the two war loans in 
1918 and 1920. 

In the third book, embracing “Extraordinary Receipts,” i.e., prac- 
tically public loans, Nitti is a most subtle and suggestive writer. Here 
he utilizes most recent figures, as given in the 1926 Memorandum on 
Public Finance of the League of Nations, but Professor Nitti does 
what an official institution cannot do. His research is far more ener- 
getic and critical; in typical cases of government by dictators Nitti 
explains why it is impossible to ascertain the real truth about the 
budget, and he points out that some data are faulty, or imperfect or 
insufficient. By his breadth of judgment, by his attacks upon existing 
methods in the compilation of financial statistics in many countries, 
by the common sense he always displays, by his fine literary sense, 
Nitti not only succeeds in making clear to the reader the obscure prob- 
lem of public loans, but he focuses attention on the subject. 

The fourth book deals with the “Budget,” and the fifth book, with 
“Local Taxation.” This last chapter also deserves particular attention. 
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Nitti published a very interesting book snasets ago on the city of 
Naples from an economic and financial ,qf,.view, and in this 
treatise he analyzes municipal functions. author never induiges 
in discussion of controversial theories, and and avoitis mathematical for- 
mulas; it is a concrete and realistic treatise. However, readers who 
prefer the pure theory of taxation, as brilliantly expounded by Selig- 
man, Nicholson, and Pigou, might profitably peruse the’ chapters of 
Nitti’s treatise on the shifting of taxation, on the taxation of unearned 
increments, and on capital levy, where Nitti succeeds in simplifying 
the most complicated questions. 

All problems connected with the post-war European reconstruc- 
tion are discussed here for the first time in a treatise of public finance. 
The countries more extensively studied are Italy, France, Germany, 
and England; but very often stress is laid upon American conditions. 
For instance, in the chapter on income tax we find a concise analysis 
of the federal personal income tax (in an American edition the last 
amending acts should be quoted); in the chapter on public indebted- 
ness, the financial treaties of the United States with the Dominican 
Republic and with Nicaragua are reviewed. The remarks of Professor 
Nitti on the dangers of financial intervention are interesting and strik- 
ing. Nitti emphasizes the importance of the contribution of the United 
States to European reconstruction, and warmly appreciates the “im- 
partial” inquiries of American economists like Moulton and McGuire 
into European conditions. 

Professor Nitti is now an exile in Paris; compelled to leave his 
customary occupations, he is rereading the Greek and Latin classic 
historians; in this issue of the treatise we find new quotations from 
Xenophon, Thucydides, and Sallust which enliven the whole work. 
Nitti deplores all the fascist fiscal policy (forced loans, abolition of 
the inheritance tax, etc.), and he points out that without a sound gov- 
ernment no sound finance is possible. 

The French translation from the Italian is well done, and we feel 
quite sure that the general favor with which all the previous books of 
Nitti have been received will be accorded to the present edition of his 
Public Finance. 

GrusEePpPE Rocca 

Wasurncron, D.C. 





Amerika. By JURGEN KUCZYNSKI. 
wee: Verlag der Finanzpolitischen Kor- 
ape. Pp. 28. 

“now published under the title Wages and Business 
ica, originally appeared, virtually in their present 
riodical Finanz politische Korrespondenz, and in part, 
*p a different form, in the “Research Series” of bulletins and 
lications of the American Federation of Labor. The motives 
which inspired the investigations whose results are here presented are 
indicated clearly enough in what constitutes the last chapter of the 
study in its present form—that on The New Wage-Policy of the Fed- 
eration of Labor. It was primarily the desire to find a statistical 
basis for action on the basis of this “new policy,” which looks for- 
ward to a greater participation by labor in the fruits of general in- 
dustrial progress, that led to the establishment of the Federation’s 
department. of statistical and economic research, the first fruits of 

whose labors are here presented in an admirably compact form. 

If the present study may be taken as an indication of what we 
may hope for in the future from this source, the Federation is to be 
congratulated most sincerely upon its choice of Mr. Kuczynski as 
statistician, and economists generally are to be congratulated upon 
their good fortune in being able to obtain the sort of information 
which is clearly and concisely presented in this modest monograph, It 
would be a pity if lack of sympathy on the part of some economists 
with the logical basis of some of the more extreme interpretations of 
the “new. policy”—though the moderate statement of that policy as 
it appears.in the last chapter of the present monograph should do 
much to remove misapprehension on this head—should blind them to 
the obvious merits of these studies, Undertaken with a minimum of 
computing and clerical help, they provide an example which some of 
our expensively administered Institutes of economic research would 
do well to follow, The successive chapters, each of them a model of 
compression, indicate what can be done in the way of statistical re- 
search when significant problems are succinctly and unequivocally 
stated, and when limitations of funds for research and publication, 
together with a desire to obtain really useful information, provide a 
guaranty against either the futile statistical reworking of irrelevant 
mate:‘al, or the publication of material disclosing “tendencies” with- 
out a serious attempt at explanation or interpretation of these ten- 
dencies. There is hardly a table in this collection of studies which 
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does not throw immediate and important light upon problems of 
genuine interest to economists; and if the explanations and interpre- 
tations offered—sometimes quite tentatively—to account for tenden- 
cies discovered are not always such as to command universal assent, 
at least they advance the cause of the science by challenging an 
alternative explanation or interpretation. 

This little monograph is to be heartily recommended to all 
economists who desire to obtain quickly and conveniently relevant 
and illuminating information as to the general movement in the real 
income of American factory-workers, both in general and by indus- 
tries, from 1899 to 1927 (chap. i); movements in the “cost of labor 
to the producer” (in terms of percentage relationships of outlay upon 
wages to total entrepreneurial expense), likewise for industry as a 
whole and for specific industries, the whole being compared to the 
movements in real wages (chap. ii); the movements in the “social 
purchasing-power” of the factory-worker—i.e., the share of the work- 
er in the “progress of industrial civilization” (chap. iii); the rela- 
tionship between industrial crises and workers’ purchasing-power 
(chap. iv); and the diverse movements in the wages of organized 
labor as compared with those of labor as a whole, skilled as compared 
with unskilled workers, and male as compared with female workers 
(chap. v). That the results will be challenged, is not unlikely; what 
cannot be challenged is the value of these results for an intelligent 
understanding of pressing economic problems and of the proper use 
of statistics in their solution. 

AxTHUR W. MArRGcET 

UNIVERSITY OF MINNESOTA 


Journal of Economic and Business History. Cambridge: Har- 
vard University Press. $5.00 a year. 


Though American scholars have been fairly active in carrying on 
investigation in the field of economic history, the United States has 
thus far lacked a scientific journal exclusively devoted to this subject, 
the recently started Agricultural History being very narrow in scope. 
The Continent has for some time possessed such journals and England 
has quite recently started the Economic History Supplement to the 
Economic Journal and the Economic History Review. Thanks to the 
initiative of Professors Gay and Gras and their associates, the United 
States will no longer lag behind other nations in this respect and those 





246 BOOK REVIEWS 


interested in this field of research will afford a most cordial welcome 
to the new Journal of Economic and Business History, the first num- 
ber of which appeared in November, 1928. 

The Journal is published quarterly for the Graduate School of 
Business Administration of Harvard University and the Business 
Historical Society. The Announcement states that it “will be devoted 
to studies in general economic development, including the ancient, 
medieval, and modern periods of European history, and the Orient, old 
and new. Emphasis, however, will be put upon American economic 
and social history and the history of private enterprise.” Professor 
Gay is Editor, Professor Gras Managing Editor, and the Editorial 
Board is composed of well-known scholars representing several coun- 
tries. The high quality and the wide range of the articles in the first 
issue mark a most auspicious beginning. 

CHESTER W. WRIGHT 

UNIVERSITY OF CHICAGO 
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